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In the Circuit Court of the State of Oregon 
for the County of Benton 
No. 13318 
Civ. 4023 


GRANGE OIL COMPANY OF LINN €&€ BEHN2 

TON COUNTIES, a Co-operative Corporation, 

Plaintiff, 
Se 
MICHIGAN MILLERS MUTUAL FIRE IN- 

SURANCKHE COMPANY, a Michigan Corpora- 

tion, 

Defendant. 
COMPLAINT 

Comes now the above-named plaintitf and for 
cause of action against the above-named defendant, 
complains and alleges: 

I. 

That at all times alleged herein, plaintiff was 
and yet is a corporation organized and existing 
under and pursuant to the co-operative laws of 
the corporation laws of the State of Oregon. 


Jou 

That at all times alleged herein, the defendant 
was and yet is a corporation organized and exist- 
ing under and pursuant to the Jaws of the State of 
Michigan with its office and principal place of busi- 
ness in the State of Michigan and licensed to trans- 
act the general fire insurance business in the State 
of Oregon and is organized for that purpose and 
particularly for the purpose of writing and earry- 
ing fire Insurance upon mill stocks, grain, seeds, 


| 
| 


| 
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and other merchandise and farm produce in the 
State of Oregon and has designated and appointed 
the Insurance Commissioner of the State of Oregon 
as its agent and attorney in fact for the accentance 
of service of process all of which had been desig- 
nated and is now designated under and pursuant 
to the laws of the State of Oregon; that defendant 
has no place of business established or at all im 
the State of Oregon. 

That heretofore and on or about May 1, 1943, one 
Theodore Kowalski was operating a general feed 
and cleaning business in certain buildings within the 
city of Monroe, Benton County, State of Oregon, 
and was receiving, purchasing, and cleaning seeds 
and grain and at [1*] said time secured insurance 
policy No. 133021 issued by the defendant Michi- 
gan Millers Mutual Fire Insurance Company for a 
period of five years ending May 1, 1948; that there- 
after and on May 1, 1944, the plaintiff herein pur- 
chased and acquired the said buildings and busi- 
ness of the said Theodore Kowalski and the said 
Kowalski assigned his interest in said insurance 
policy to the plaintiff and thereafter and on May 
3, 1944, the defendant accepted said assignment 
and continued said insurance policy in force under 
the name of the plaintiff Grange O1! Company of 
Linn & Benton Counties, trading as Monroe Heed 
Store; that thereafter from time to time and by 
various endorsements placed thereon and for pbre- 
miums paid and to be paid the said defendant com- 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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pany insured and issued riders and parts of policy 
and scheduled endorsements attached to said orig 
inal peliev and insured all of the seeds, grain, an 
farm produce in the various buildings owned anc 
operated by the plaintiff and on August 19, 1946, 
issued the endorsement insuring the said centents 
of building number one, Monroe, Benton County, 
Oregon, owned by the plaintiff, *‘frame, ironclad 
elevator and feed mill, known as Plant One,”’ in 
the amount of $120,000.00, and the said contents 
of building number two, at Monroe, Benton County, 
Oregon, ‘‘frame warehouse and seed cleaning plant 
known as Plant Two,” in the amount of $145,- 
000.00, per cent of insurance under this policy in 
each instance 100%, limit of lability ander this 
policy subject to any one fire $145,000.00 for num- 
ber two, and $120,000.00 for number one, and vari- 
ous amounts for the contents of other buildings 
owned and operated by the plaintift: that thereafter 


and during the summer, fall, and until the 9th day 
of January, 1947, seed, grain, and other farm prod- 
ucts were stored in said building number two, known 
as Plant Number Two, in said endorsement and im 
addition to said insurance of $145,000.00 en said 
contents, the plaintiff, with the consent of the de- 
fendant, secured additional insurance on the con- 
tents of said buildings, plant number two, as fol- 
lows: In the Home Insurance Company, a sum of 
$25,000.00, and $8,333.00 in the Sun Insurance Com- 
pany, a total of $33,333.00 in additional insurance. 


Ty. 
That thereafter the plaintiff had in said building 
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/ number two and covered by all three of said policies 
farm produce consisting of seeds, grain and kin- 
dred items of the sound value of $121,410.31, all of 
which merchandise, seeds, and grains were in said 
building number two on January 9, 1947, at and 
when the same was burned and destroved [2] by 
fire, save a salvage received therefrom in the amount 
of $753.89, leaving a total loss of $120,656.42; that 
the said insurance policy thus issued by the defend- 
ant herein stipulated and provided for the consid- 
eration of the premiums paid and to be paid to 
repay the plaintiff for the said loss of said property 
by fire; that heretofore the plaintiff made proof of 
loss which was accepted by the defendant and a 
true adjustment was made of said loss and of the 
value of the property destroyed as designated and 
described in the said insurance policy and it was 
agreed between plaintiff and the defendant that the 
total loss was the sum of $120,656.42 and _ said 
accounting and adjustment was accepted by both 
plaintiff and the defendant and the two additional 
insurance companies; that thereafter the Home In- 
surance Company paid the full face value of its in- 
surance policy in the sum of $25,000.00 and the Sun 
Company paid the full amount of its policy in the 
sum of $8,333.00, a total of $33,333.00; that said 
sum deducted from the total loss of $120,656.42, 
leaves a balance of the loss suffered in the sum of 
$87 323.42. 


Ni. 
That thereupon the plaintiff made claim to the 
defendant herein for the payment of said sum of 
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oe mall 


$87,323.42, the defendant’s share of said loss as | 


covered by said insurance policy; that the defend- 


ant paid the sum of $70,760.07; that said payment — 


was made through an agreement between plaintiff 
and defendant wherein and whereby the rights of 
piaintiff were in nowise to be jeopardized for the 


additional $16,563.35 claimed to be due from the | 


defendant to the plaintiff. 
VI. 


That said policy provided that the plaintiff would 
with other insurance keep the whole of said stock 
of grains, seeds, and insured items insured to 100% 
of its value; that plaintiff did keep said additional 
insurance and at all times kept and maintained suf- 
ficient additional insurance, together with the insur- 
ance carried with the defendant, to fully cover all 
of said merchandise, seeds and grains kept and 
stored within said building and did pay all pre- 
nuums requested for said insurance and tendered 
any and all additional premiums that may be due 
for the insurance carried by plaintiff and has fully 
performed all and singular the insurance contract 
by it to be performed and has paid all insurance 
premiums that the defendant has exacted and has 
tendered [3] additional premiums, which amount 
is unknown to plaintiff but which may be found 
due in this court as due from the plaintiff to the 
defendant, and does hereby tender any additional 
premiums that may be found due from plaintiff to 
defendant; that each party has agreed that the 
amount, 1f any, still remaining due plaintiff shall 


| 
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be determined in the courts and have waived any 
and all provisions for arbitration, if any prevail, 
in said policy of insurance or in the laws of the 
State of Oregon; that the sum of $16,563.35 be- 
came due under the terms of said policy from the 
defendant to plaintiff upon the determination and 
adjustment and agreement as to the amount of said 
loss by said fire of January 9, 1947, and plaintiif 
made demand at said time to defendant on and 
prior to May 29, 1947, for the payment of the said 
balance due; that the plaintiff has performed all 
and singular the obligations of said contract by 
it to be performed. 
WAGE 

That more than six months have elapsed since 
the adjustment of said loss and the refusal of the 
defendant to pay the balance due from the cefend- 
ant to the plaintiff in the sum of $16,563.35; that 
it has been and is necessary for plaintiff to employ 
counsel for the prosecution of this action and the 
collection of said sum; that the sum of $1,500.00 
is a reasonable sum to be allowed the plaintiff as 
attorneys’ fees in this action. 

Wherefore, plaintiff demands judgment against 
the defendant in the sum of $16,563.35, with inter- 
est thereon at the rate of six per cent per annum 
from May 29, 1947, and for plaintiff’s costs and 
disbursements herein, and the further sum of 
$1,500.00 attorneys’ fees. 

WEATHERFORD & THOMPSON, 
Attorneys for Plaintiff. 
(Duly Verified.) 
[Endorsed]: Filed Dec. 23, 1947. [4] 


8 Michigan Millers Mutual Fire Ins. Co. vs. 


In the District Court of the United States 
for the District of Oregon 


No. Civ. 4023 


- 
' 


GRANGE OIL COMPANY OF LINN & BEN- | 


TON COUNTIES, a Co-operative Corporation, 
Plaintiff, 
VS. 


MICHIGAN MILLERS MUTUAL FIRE SNe 
SURANCE COMPANY, a Michigan Corpora- 
tion, 

Defendant. 
ANSWER 


Comes now defendant and for its Answer to 
plaintift’s complaint, admits, denies and alleges as 
follows: 

I. 


Admits the allegations contained in Paragraphs 
Tao ior plaintitt’s complaint. 
JU. 

Answering Paragraph ITI, defendant admits that 
it had issued a provisional policy of fire insurance 
No. 133021 to Theodore Kolwalski, and that on 
May 1, 1944, defendant consented to the assign- 
ment of said policy to plaintiff, and defendant af- 
fixed its endorsement No. 4, making plaintiff the 
named insured under said policy. 
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Answering Paragraph IV, defendant admits that 
on January 9, 1947, a fire destroyed a warehouse 
described in said Paragraph as Building No. 2 and 
caused damage in the total amount of $120,656.42, 
and that for said damage plaintiff has heretofore 
been indemnified by the Home Insurance Com- 
pany, a corporation, and the Sun Insurance Com- 
pany, a corporation, in an amount approximating 
$33,333.00. 

IV. 


Answering Paragraph V, defendant alleges that 
it has paid plaintiff pursuant to said policy No. 


- 183021, the sum of $70,966.89 and alleges that such 


payment constitutes full and complete payment of 
all sums that became due to plaintiff pursuant to 
said policy. [18] 

Ve 


Alleges that the payment of said sum of $70,- 
966.89 was made pursuant to an agreement in writ- 
ing executed by plaintiff; that such payment was 
made and accepted without prejudice to the above 
cause of action by plaintiff and without prejudice 
to any defenses of defendant thereto. 


VE. 


Denies each and every allegation as set forth in 
plaintiff’s complaint excepting such allegations as 
hereinbefore admitted and excepting such allega- 
tions as may be specifically admitted, stated, 
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or qualified in defendant’s further and separate 
and affirmative answers and defenses, which said 
affirmative answers are made a part hereof for 
the purpose of this denial, the same as though fully 
set forth. 


FIRST AFFIRMATIVE ANSWER AND 
DEFENSE 


Comes now defendant and for its first separate 
and affirmative answer and defense to plaintift’s 
complaint alleges: 


ie 


That by an endorsement dated May Ist, 1944, de- 
fendant made plaintiff the named insured under 
its standard provisional stock fire insurance policy 
No. 133021 theretofore issued by defendant to Theo- 
dore Kowalski, and in consideration of the pro- 
visions and stipulations contained in said policy 
and of the payment of certain premiums then due 


and to become due, defendant agreed to insure ~ 


plaintiff against all direct loss as determined and 
limited by the policy by fire to the property de- 
scribed in the schedule endorsements on said pol- 
icy, and subject to all the provisions and stipula- 
tions contained in or added to said policy. 


JUL. 


That by amended schedule endorsement No. 10, 
dated August 19, 1946, the warehouse deseribed in 
plaintiff's complaint as Building No. 2 was in- 
sured under and subject to the terms of said policy 
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and that a true copy of the snid amended sched- 

ule endorsement, insofar as it pertains io said 

Building No. 2, is attached hereto, marked Kxhibit 

““A,”? and made a part hereof for the purpose of 

this defense, the same as though fully set forth. [19] 
JEL 

That said policy No. 133021 was made subject 
to the terms, provisions and stipulations contained 
in the standard provisional stock form, which said 
form was attached to and made a part of said pol- 
icy on May 1, 1948, the date the said policy was 
issued, and that Paragraphs 1 through 15 of said 
standard provisional stock form are set forth in 
full in Exhibit ‘‘B,’’ annexed hereto, and made a 
part hereof for the purpose of this defense, the 
same as though fully set forth. 

IV. 

That on January 9, 1947, said Building No. 2 
was destroyed by fire and caused damage in a total 
amount of $120,656.42. 

Ne 

That in paragraph 3 of said standard previ- 
sional stock form, plaintiff promised and wai- 
ranted to file with defendant at the end of each 
month, a true statement of the amount of non-pro- 
visional fire insurance in effect on said bwilding 
No. 2. 

VI. 
That on September 18, 1946, plaintiff reported im 
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writing that the sum of $50,000.00 was a ‘“‘true 
statement of all non-provisionai fire msuratce’’ on 
Warehouse No. 2 for the month of August, 1946. 

That on October 11, 1946, plaintiff reported in 
writing that the sum of $50,000.00 was a ‘‘true 
statement of all non-provisional fixe imsurance”’ 
on Warehouse No. 2 for the month of September, 
1946. 


‘hat on November 1, 1946, plaintiff reported 
in writing that the sum of $50,000.00 was a ‘“‘true 
statement of all non-provisional five insurance’’ on 
Warehouse No. 2 for the month of October, 1946. 

That on December 13th, 1946, plaintiff reported 
in writing that the sum of $50,000.00 was a “‘true 
statement of all non-provisional fire insurance’’ on 
Warehouse No. 2 for the month of November. 

That the report of December 13, 1946, was the 
last report of values and non-provisional stock in- 
surance filed with the defendant prior to the loss 
on said Building No. 2 on January 9, 1947. 


VIL. 

That on January 9, 1947, and during the months 
of August, September, October and November. 1946, 
there was, in fact, the sum of $33,333.00 of non- 
provisional fire insurance on the stock in said [20] 
Building No. 2 in effect. 

VII. 

That the reports of plaintiff alleged in Paragraph 
VI, supra, were the basis of computing the earned 
premium of defendant and of ascertaining the 
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amount of insurance in effect on said Building No. 
2 during said period, and that the premium carned 
by defendant on the basis of plaintiff’s report was 
less than the premium which defendant would have 
earned if a true report of the amount of non-pro- 
visional fire insurance on said Building No. 2 had 
been made. 
(DS, 

That the above breach of warranty and non-ful- 
filment of plaintiff’s promise to render a true report 
of the amount of non-provisional fire Imsurance was 
material to the risk of defendant under said policy 
and that defendant would not have underwritten 
the coverage on said Building No. 2 claimed by 
plaintiff, at the premium earned on the basis of 
plaintiff’s report. 

SECOND AFFIRMATIVE ANSWER AND 

DEFENSE 


Comes now the defendant and for its second 
separate and affirmative answer and defense, al- 
leges: 

i. 


Realleges the allegations contained in Paragraphs 
J, 11, IIL and 1V of defendant’s first separate and 
affirmative answer and defense, and incorporates the 
same herein by reference the same as though fully 
set forth. 

JOU. 


That on September 18, 1946, plaintiff reported 
in writing that the sum of $50,000.00 was a ‘‘true 
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statement of all non-provisional fire insurance’’ on 
Warehouse No. 2 for the month of August, 1946. 
That on October 11, 1946, plaintiff reported in 
writing that the sum of $50,000.00 was a ‘‘true 
statement of all non-provisional fixe imsurance’’ on 
Warehouse No. 2 for the month of September, 1946. 
That on November Ist, 1946, plaintiff reported 
in writing that the sum of $50,000.00 was a ‘‘true 
statement of all non-provisional fire insurance’* on 
Warehouse No. 2 for the month of October, 1946. 
That on December 13th, 1946, plaintiff reported 
in writing that the sum of $50.000.00 was a ‘‘true 
statement of all non-provisional [21] fire insurance’’ 
on Warehouse No. 2 for the month of November. 
That the report of December 13, 1946, was the 
last report of values and non-provisional stock in- 
surance filed with the defendant prior to the loss 
on said Building No. 2 on January 9, 1947. 


iB, 


That each of said reports was false and that on 
January 9, 1947, and during the months of August, 
September, October and November, 1946, there was, 
in fact, the sum of $33,333.00 of non-provisional 
fire insurance on the stock in said Building No. 2 
in effect. 

IV. 


That at the time it made the above reports, plain- 
tiff knew that they were false and knew that de- 
fendant used the reports as a basis for computing 
its earned premium under said policy and intended 
that defendant rely on said reports. 


ee ES ee eee 


Grange Oil Co. of Linn & Benton Counties 15 
2 


That defendant, in fact, relied upon said reports 
and computed its earned premiums on the basis 
thereof. 

VI. 


As a direct result of the falsity of said reports, 
defendant was damaged in that it earned a lesser 
premium for the period of time covered by said 
reports than it would have if a true report of the 
non-provisional stock insurance on Building No. 2 
had been made. 

Ve 


That plaintiff is thereby estopped to claim that it 
had any other amount of non-provisional fire in- 
surance on said Building Ne. 2 than the sum of 
$50,000.00. 


THIRD AFFIRMATIVE ANSWER AND 
DEFENSE 


Comes now the defendant and for its third sepa- 

rate and affirmative answer and defense, alleges: 
L. 

Realleges the allegations contained in Paragraphs 
eit tt, 1V, VI and VII of defendant’s first 
separate and affirmative answer and defense, and 
incorporates the same herein by reference the same 
as though fully set forth. [22] 

dil 

That on January 9, 1947, at the time of the fire 

loss in said Building No. 2, the actual cash value 
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of the stock located in said building was the sum 
of $121,410.31. 
IU. 


That pursuant to Paragraph 5 of said standard 
provisional stock form, annexed hereto as Exhibit 
‘A,’ the amount of provisional insurance under 
said policy in effect on January 9, 1947, was the 
sum of $71,410.31. 

IV. 


That the total amount of insurance in effect on 
said Building No. 2 was the sum of $104.743.31. 


Vv. 


That said stock in Building No. 2 was under- 
insured in the amount of $16,667.00. 


Vi. 


That pursuant to Paragraph 7 of said standard 
provisional stock form annexed hereto as Exhibit 
‘‘B,”’? defendant was obligated to pay such per- 
centage of the total loss of the property insured 
as the amount of provisional insurance defendant 
had in effect at the time of the loss bore to the total 
value of the insured property, and that pursuant 
to said Paragraph 7, defendant was obligated to 
indemnify plaintiff for the sum of $70,966.89, which 
sum has been paid to the plaintiff. 


FOURTH AFFIRMATIVE ANSWER AND 
DEFENSE 


Comes now the defendant and for its fourth sepa- 
rate and affirmative answer and defense, alleges: 


Grange Oil Co. of Linn & Benton Counties 17 
i, 


Realleges the allegations contained in Varagirapls 
iene TY, Vi and Vil of defendant’s first 
separate and atfirmative answer and defense, and 
incorporates the same herein by reference the same 
as though fully set forth. 


LI. 


That plaintiff failed to correct said reports prior 
to the time of said loss, and by the terms of Para- 
graph 8 of said standard provisional stock form, an- 
nexed hereto as Exhibit ‘‘b,’’ 1s precluded from 
making such correction or change after the time of 
said loss. [23] 

ITI. 


hat pursuant to Paragraph 9 of said standard 
provisional stock form, annexed hereto as Wxhibit 
**B,’’ at the time of loss a premium for the insur- 
ance in effect on the stock in said Building No. 2 
tor the unexpired portion of the year became due 
and payable on the basis of the amount of the loss 
under the policy, and for the expired portion of 
the year on the basis of the reports rendered to 
defendant. 

eV 


That said earned premium was computed on the 
basis of said reports and said amount of loss paid 
under the policy, and was paid by plaintiil, and 
amounted to the sum of $1,260.85 for the period 
from August 19th, 1946, to May Ist, 1947. 
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That defendant was precluded from charging a 
premium on the basis of the deficit in the amount 
of non-provisional stock insurance reported by the 
terms of Paragraphs 7 and 8 of said standard pro- 
visional stock form annexed hereto as Exhibit ‘‘B.”’ 


VI. 


That defendant has, therefore, received no pre- 
mium and no consideration for insuring the por- 
tion of said loss for which plaintiff asks recovery 
in this action. 

Wherefore, having fully answered, defendant 
prays that plaintiff take nothing by its complaint 
and that defendant recover judgment from the 
plaintiff for its costs and disbursements herein. 


GRIFFITH, PECK, PHDGUiE 
& NELSON, 
By /s/ JAMES Kk. BUELL, 
Attorneys for Detendants. 


EXHIBIT “A’’ 


AMENDED SCHEDULE ENDORSEMENT 

This Schedule Endorsement is a part of the 
Standard Provisional form attached to the policy 
described at the foot of this Endorsement. 

item No. 2. Location: Monroe, Oregon. Rate: 1.91. 
Description: Frame Warehouse and Seed Cleaning 
Plant, known as Plant No. 2. Limit of Insurance Sub- 
ject to Any One Fire: $145,000. Percent of Ins. un- 
der this Policy: 100%. Limit cf Liability under this 
Policy Subject to any One Fire: $145,000. 


| 


| 
| 
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Attached to and made pait of Pohey No. 183021 
of the Michigan Millers Mutual Fire Jnsurance 
Company, Lansing, Michigan. 

Issued to Grange Oil Company ef Linn & Ben- 
ton Counties trading as: Monioe Heed Store, Mon- 
roe, Oregon. 

Dated August 19, 1946 (EC). 


Bb. L. HEFLER, 
Agent. 
Iundorsement No. 10 


Perish by? 


STANDARD PROVISIONAL STOCK FORM 
ANNUAL SETTLEMENT 


Selling Price Basis 


1. On stock consisting of grain and seeds. stock 
in process, finished stock and all other merchandise 
and supphes, not otherwise insured and not more 
hazardous, handled or used by the insured in their 
business, their own, or held by them in trust, or on 
storage if in case of loss the insured is legally 
hable therefor; all while contained in the building 
or buildings as located and described in the *‘sched- 
uie Endorsement’’ attached hereto, or while in or 
on cars or trucks within 100 feet of said build- 
ings, except when carrier is lable. 

2. It is understood that any specific amount of 
insurance named in this policy, or in certificates 
issued hereunder, and the first and subsequent 
annual premiums to be paid therefor are ouly pro- 
visional; and that the amount of insurance here- 
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under at any time on the stock described in Para- 
graph 1 shall be determined by the procedure out- 
lined in Paragraph 5. 

3. The insured expressly agrees to file with this 
insurer, or its designated agent, after the close of 
the insured’s business upon the last Saturday of 
each month, and before a loss shall have occurred, 
a true statement im writing of the value (as de- 
fined in Paragraph 4) of the stock covered heve- 
under at each location described in the **Sched- 
uie Endorsement,’’ as of the close of business on 
each Saturday [25] of such month; and, if the in- 
sured so elect, such an amount in addition thereto 
as the insured shall estimate as sufficient to cover 
errors or omissions in ascertaining such value; and 
the insured shall also include in such statement the 
amount of any non-provisional insurance on said 
stock against the hazards covered hereunder. 

4, It is agreed that wherever the term ‘*Stock”’ 
is used in this form it shall be held to include all 
property covered hereunder as described in Para- 
graph 1 hereof. It is further agreed that wherever 
the term ‘‘ Value’’ is used in this form it shall ap- 
ply im the manner set forth in section (4a), (4b) 
and (4c) below at the location and at the time when 
such ascertainment of value is required by the con- 
ditions of this policy: 

(4a) The value of stock, other than that manu- 
factured by the insured, held for local or retail 
sale or fur manufacturing purposes shall be the cost 
of replacing such stock; 

(4b) The value of stock, other than that manu- 
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factured by the insured, held for shipment shall be 
the established cash shipping value of stock of like 
erade and quality. 

(4c) ‘The value of stock manufactured by the 
insured shall be the average carlot selling price. 

5. ‘The amount of Insurance under this form, at 
any time, at any location deseribed in the * Sched- 
ule Endorsement,’’ shall be determined by follow- 
ing the formula set forth in Sections 5A, 91, aC 
and oD. 

Section 5A. As of the time at which insurance in 
force is to be determined, ascertain the value, as 
defined in Paragraph 4, in such location. 

Section 5B. Deduct from this value the amount 
of any non-provisional insurance against the haz- 
ards covered hereunder on said stock. 

Section 5C. If through error, omission or otier- 
wise the statement of value last filed by msured 
in accordance with the provisions of Paragraph 3 
shall be less than the actual value as ascertained 
upon the same Saturdays for wich said statement 
of value was filed, the amount as determined by 
Sections 5A and 5B shall be further reduced by 
the difference between the average of vaiue so 
filed (including estimated amount, if any) and 
the average of actual values as ascertained for the 
same Saturdays. 

Section 5D 1. If the amount determined by 
Sections 54, 5B and 5C is less than the ** Limit 
of Insurance’? named in the ‘*Schedule Indorse- 
ment,’’ at such location, the amount thus deter- 
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mined shall be the ‘‘Amount of Insurance under 
this form.”’ 

2, If the amount determined by Sections 5A, 
5B and 5C is equal to or greater than the ‘Limit 
of Insurance’? named in the ‘‘Schedule Endorse- 
meut’’ at such location, the amount of the ‘‘TAmit 
of Insurance’’ so named shall be the ‘‘Amount of 
insurance under this form.’’ 

6. It is understood, however, that the amount 
of imsurance under all policies covering under this 
form at each location shall not exceed the sum set 
opposite such location under the heading ‘Limit 
of Insurance’; and that the proportion of such in- 
surance vovered under this policy shall be the per- 
centage of such insurance set opposite such location 
under the heading ‘‘ Percentage of Insurance Under 
‘This Policy’; and in no event shall such propor- 
tion exceed the sum set opposite such location under 
the heading ‘‘Limit of Liability Under This Pol- 
eve 4 

7. The premium earned under this policy shall 
be determined and an adjustment thereof made on 
each anniversary date hereof, or upon termination 
or cancellation of this policy based on the average 
of values filed with this insurer, or its designated 
agent, as required in Paragraph 3; but no pre- 
mium shall be charged on any values in excess of 
the amount named as the ‘‘ Limit of Liability Under 
‘his Policy,”? nor on any value protected by non- 
provisional insurance against the [26] hazards cov- 
ered hereunder reported in accordance with Para- 
graph 3. 
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8. It shall be the privilege of the insured tu 
make any changes desired by him in the last pre- 
viously filed statement required in Paragraph 3 
but such changes shall not be effective unless made 
in writing and filed with this insurer or its desig- 
nated agent before a loss shall have occurred. 

9. It is agreed that in the event of a loss a pre- 
muium for the unexpired portion of the policy vear 
based upon the amount of loss paid hereunder 
shall at once be due and payable. 

10. Subject to all the terms and conditions of 
this policy, loss, if any, to be adjusted with the 
insured named herein and payable to the insured 
or order endorsed hereon for purposes of collat- 
eral security; but this insurance is void as to any 
subsequent owners o1 purchasers of the steck de- 
scribed herein. 

11. This insurance shall not inure in any event to 
the benefit of any carrier. 

12. This insurance does not cover storage or 
elevator charges. 

13. The hability of this company for any or all 
of the hazards covered under this policy shall not 
exceed the amount stated in this policy and shall 
be subject to all of the terms and conditions spe- 
cified herein. 

14. Co-Insurance Clause: In consideration of the 
acceptance by the insured of the following Co-in- 
surance Clause a reduction from the established 
Mremium vate of $.......... to 3..03ee has 
been allowed on this insurance: 
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In consideration of the rate and/or form under 
which this policy is written it is expressly stipu- 
lated and made a condition of this contract that 
the insured shall at all times maintain contvibuting 
insurance on each item of property insured by this 
policy to the extent of at least 100% of the actual 
cash value at the time of the loss, and that failing 
to do so, the insured shall to the extent of such 
deficit bear his, hex or their proportion of any loss. 

15. If this policy be divided into two or more 
items as shown by the Schedule Endorsement at- 
tached hereto, all the foregoing conditions and limi- 
tations shall apply to each item separately. 

16. 

MWe 

18. 

Ie 

20. 

21. 

Attached to and made part of policy No. 133021 
of the Michigan Millers Mutual Fire Insurance 
Company, Lansing, Michigan. 


B. L. HEFLER, 
Agent. 


Dated May 1, 1943 (GT) 


Selling Price Basis Form No. 156 M. M. EF. P. B. 
4-41. 
(Affidavit of Service by Mail attached.) 


(Duly Verified.) 
[Endorsed]: Filed Feb. 18, 1948. [27] 


Lo 
C1 


Grange Oil Co. of Linn & Benton Counties 
[Title of District Court and Cause. ] 
PRETRIAL ORDER 


A pretrial conference in the above-entitled action 
was held between the parties and counsel under the 
direction of the Court. 

STATEMENT OF CASE 

Lhis is an action brought by the Grange Oil Coin- 
pany of Linn and Benton Counties, a co-operative 
corporation, against Michigan Millers Mutual Fixe 
Insurance Company, a corporation, ch a provisional 
stock fire insurance policy issued by defendant to 
plaintiff, insuring grain and other commodities 
stored in certain warehouses specified in the policy, 
to recover the sum of $16,356.20, the balance which 
plaintiff claims over and above the sum of $70,- 
966.89, the amount which has been paid by detend- 
ant to plaintiff on a fire loss which occurred at one 
of the buildings covered by the policy on January 
9, 1947. 

he dispute is as to the amount of provisional in- 
surance in effect under subject policy at the time of 
the loss and resulted trom the fact that piaintift 
inadvertently made false reports to defendant con- 
cerning the amount of specific insurance in effect 
and carried in other companies on the stock in the 
building in which the loss occurred. 

The plaintiit claims that the errors in the reports 
to plaintiff given pursuant to the terms of the 
policy were inadvertent, and claims to have the 
right to correct the reports and pay the additional 
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premium which it would owe and thereby claims 
coverage as to the disputed portion of the loss 

The defendant admits that the false reports made 
by plaintiff were not intentional and contends that 
the plaintiff is percluded by the terms of the pol- 
icy from making any changes in the reports after 
a loss, and that according to the formula ¢on- 
tained in the policy for computing the amount of 
provisional insurance in effect, and the defendant’s 
share of the loss, plaintiff’s claim under the pol- 
icy has been paid. [30] 


ADMITTED FACTS 
if. 


It is admitted that plaintiff is a co-operative cor- 
poration organized under the Jaws of the State of 
Oregon; that defendant is a corporation organized 
under the laws of the State of Michigan; that 
there is diversity of citizenship between plaintiff 
and defendant; that the amount in controversy in 7 
the above action, exclusive of interest and costs, is 
in excess of the sum of $3,000.00; and that the Couxt 
has jurisdiction of the action. 

il, 

It is admitted that on January 9, 1947, plaintiff 
was the named insured under a provisional stock 
fire insurance policy No. 133021 issued by defend- 
ant, and previously assigned to plaintift; that on 
said date said policy was in full force and effect; 
that under said policy the stock in a certain grain 
warehouse situated in Monroe, Oregon, and de- 
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seribed in the policy and referred to herein as 
Building No. 2, was insured; and that on said date 
a fire occurred in said building, resulting in a loss 
under the policy. 

MOU 


It is admitted that the figures tabulated below 
represent the true values and amounts for the des- 
ignated items as of January 9, 1947: 


Limit of liability under policy on contents of Building 


De esac seecn nec neesstecceenese savvavevsessecnlbbbesees $145,000.00 
Actual value of contents of Building 
M06 2) coc $121,410.31 
Salvage value of contents .......0.. eee 2. 753.89 
$120,656.42 
Actual amount of specific insurance carried in other 
COUUDSIGS ee Doosooarao 
IV. 


It is admitted that the report of actual cash 
values made to defendant pursuant to the policy 
for the month of November, 1946, was the Inst re- 
port received by the Company prior to the loss, and 
that the figures tabulated below represent the true 
values and amounts for the designated items for 
the month of November, 1946: 

Average actual values as determined by plaintiff’s report 


of actual cash values for the month of Novembev........ $153.593.49 
Actual amount of specific insurance carried in other 


COU OEUIOS & 3og330.00 
Report amount of specific insurance carried in other 
companies for the month of Novembev...................-...--- $ 50,000.00 
V. 


It is admitted that the sum of $70,966.89 has been 
paid by defendant to plaintiff and that said pay- 
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ment was made by defendant and accepted by plain- | 


tiff, without prejudice to the contention of either 
with respect to the construction of the policy and 
that plaintiff has performed all the conditions under 
the policy respecting notice and proof of loss. 


VI. 


It is admitted that plaintiff in its reports of 
actual cash values for the months of August, Sep- 
tember, October and November of 1946 stated that 
there was $50,000.00 of specific or non-provisional 
insurance on Building No. 2 and that, in fact, dur- 
ing the period of time which said reports covered, 
there was actually in effect $33,333.33 of such in- 


: . 7 
surance; that the errors in said reports were not 


intentional; that none of such reports were <or- 
rected prior to the loss; that defendant had no 
knowledge of the actual amount of specific insur- 


ance in effect; and, that no notice of the evror in~ 


the reports was given the defendant prior to the 
loss; and, that the error did not come to the per- 
sonal attention of the Manager of plaintiff’s ware- 
house until after the loss. 


ISSUES 
Plaintiff’s Contention: 


Is 


eS se 


Plaintiff contends and defendant denies that de- | 


fendant is lable to the plaintiff for the full sum 
of $16,356.20, being the difference between the 
amount of the net loss and the sum of the amount 
heretofore paid plaintiff by defendant without prej- 
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udice and the specific insurance actually in eftect 
at the time of the loss. 


Jie 


Plaintiff contends and the defendant demes that 
the mistake made in good faith by plaintiff in re- 
porting to defendant the actual specific insurance 
in effect at the time of the loss was without preju- 
dice to any rights of the [32] defendant in that the 
error would have been discovered at the end of the 
premium year, if not sooner, by plaintiff in its an- 
nual audit of its records, and would then have been 
communicated to defendant or by defendant itself 
pursuant to its right to audit the plaintift’s rec- 
ords in computing the final premium due it for 
the preceding year’s insurance coverage. The loss 
occurred before the error had been discovered and 
some four months prior to the anniversary date of 
the policy. 

ITI. 


Plaintiff contends and defendant denies that upon 
discovery of the error plaintiff would have paid 
defendant such additional premiums as an accu- 
rate report of the specific insurance would have 
entitled defendant to. 

IV. 


Plaintiff further contends and defendant denies 
that even if plaintiff had failed to pay the addi- 
tional premiums, if any, due defendant, defend- 
ant’s only remedy against plaintiif would have been 
for breach of contract to recover as damages the 
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difference between the premium actually collected 
from plaintiff and the premium due defendant on 
the basis of accurately reported specific insurance. 


‘Ke 


Plaintiff contends and defendant denies that de- 
fendant immediately upon discovery of the error 
in reporting the specific Insurance became entitled 
to additional premiums as a result therecf, and 
that plaintiff upon discovery of such error made 
timely tender of such additional premiums as were 
due defendant, which tender defendant rejected, 
and the plaintiff in its complaint filed herein in 
writing tendered, and here renews its tender of, 
such additional premium as the court may deter- 
mine is due the defendant on the basis of the spe- 
cific insurance actually in effect at the time of the 
loss. 

VI. 

Plaintiff contends and defendant denies that its 
agreement to furnish monthly reports of the 
amounts of specific or non-provisional insurance 


in eftect from month to month is not a condition 


of promissory warrauty but a simple promise only, 
the breach of which does not relieve defendant from 
any of its obligations under the policy but leaves 
defendant its remedy for breach of contract and 
damages resulting to it from such breach. [33] 


VIL. 


Defendant contends and plaintiff denies that the 
reports of actual cash values given by the insured 
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are the sole basis of computing the premium earned 
under the policy. 
VITI. 


Defendant contends and plaintiff denies that the 
reports of actual cash values given by the insured 
are the sole basis of determining the amount of pro- 
visional insurance in effect under the policy at any 
given time. 

1a 

Defendant contends and plaintiff denies that the 
reports of actual cash values given by the insured 
are the basis of determining whether ox not to con- 
tinue on the risk and whether there has heen a 
material change in its lability in the risk. 


ISSUES ON SPECIFIC POLICY PROVISIONS 
Defendant’s Contention: 


a 

Paragraph 3 of the standard provisional stock 
form attached to the policy provides: 

‘“The insured expressly agrees to file with this 
insurer, or its designated agent, after the close of 
the insured’s business upon the last Saturday of 
each month, and before a loss shall have occurred, 
a true statement in writing of the value (as defined 
in Paragraph 4) of the stock covered hereunder 
at each location described in the ‘Schedule Endeorse- 
ment’ as of the close of business on each Saturday 
of such month; and, if the insured so elect, such 
an amount in addition thereto as the insured shall 
estimate as sufficient to cover e1rors or omissions 
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in ascertaining such value; and the insured shal 
also include in such statement the amount of any 
non-provisional insurance on said stock agaimst 
the hazards covered hereunder.”’ 


Defendant contends and plaintitt denies that the 
false statements of the amounts of non anon 
insurance in effect for the months oi August 
through Novembe1 constitute a breach of warranty ; 
by plaintiff, which was material to the risk, and 
that defendant would not have underwritten the — 
coverage claimed by plaintiff at the premium earned 
on the basis of plaintifi’s reports. ' 

Il. : 

Paragraph 5 of the standard provisional stock 
form attached to the policy provides: [34] 

“The amount of Insurance under this form, at | 
any time at any location described in the *Sched- | 
ule Endorsement,’ shall be determined by follow- | 
ing the formula set forth in Sections 5A, 5b, 
aC and dD. 

“Section SA. As of the time at which insur- 
ance in force is to be determined, ascertain the 
value, as defined in Paragraph 4, in such location. 


. 


Section 5b. Deduct from this value the amcunt 
of any non-provisional insurance against the haz- 
ards covered hereunder on said stock. 

“Section dC. Lf through error, omission or oth- 
erwise the statement of value last filed by insured 
in accordance with the provisions of Paragraph 3 
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shall be less than the actual value as ascertained 
upon the same Saturdays for whieh said stutement 
of value was filed, the amount as determined by 
Sections 5A and 5B shall be further reduced by 
the difference between the average of value so 
filed (including estimated amount, if any) and the 
average of actual values as ascertained for the same 
Saturdays. 


‘Section 5D. 1. If the amount determined by 
Sections 5A, 5B and oC is less than the ‘Limit of 
Insurance’ named in the ‘Schedule Endorsement,’ 
at such location, the amount thus determined shall 
be the ‘Amount of Insurance under this form.’ 


‘2. If the amount determined by Sections 5A, 
5B and dC is equal to or greater than the ‘Limit 
of Insurance’ named in the ‘Schedule Endorsement’ 
at such location, the amount of the ‘Limit of Insur- 
ance’ so named shall be the ‘Amount of Insurance 
under this form.’ ”’ 


Defendant contends and plaintiff denies that the 
amount of provisional insurance in effect on Build- 
ing No. 2 on January 9, 1947, should be determined 
as follows: 

Sec. 5A 
Actual value of the stock on January 9, 1947, as deter- 
mined by the records of plaintiff_.................--.-sc:-s-0-0-0- $121,410.31 
Sec. 5B 


Deduct amount of non-provisional or specific insurance 


ACTUALLY in effect on January 9, 194°7.........-....-.-.---- Jo,odae 


$ 88,076.98 
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Sec. 5C (1) 
The actual values and amounts as determined from the 
records of plaintiff for the month of November, 1946, 
the last month for which a report of actual cash value 
was filed prior to loss .... 2 =====eeeeeeeee eee eae $153,593.49 
Less actual, specific insurance ACTUALLY in effect on 


January 9, 1947 ... $ 33,333.00 


Actual value not covered by specific insurance................ $120.260.16 
Sec. 5C (2) 
Values and amounts as determined from report of 
November, 1946: 


Value of stock... $153,593.49 

Less specific insurance 1eportets....22 nee 30.000.00 

Values reported not covered by specific in:surance............ $103,593.49 
Sec. 5C (3) 

Actual value not covered by specific insurance............... $120,260.16 


Less value reported not covered by specific insurance....103,593.49 


Values under-reported 2202... $ 16,666.67 


Sec. 5C (4) 
Actual value of the stock on January 9, 1947, as deter- 
mined by the records et plaintitt 22.2 $121,410.31 
Deduct amount of non-provisional, or specific insurance 
ACTUALLY in effect on January 9, 1947_._.........-....- $ 33,320.04 
$ 88,076.98 
Less values under-reported|. $ 16,666.67 
Sec. 5D 
Amount of provisional insurance in forze unde 
the policy: 2... ® 71,410.31 


Defendant contends in the alternative and plain- 
tiff denies that the amount of provisional insur- 
ance in effect at the time of the loss should be com- 
puted pursuant to the above summary as follows: 

Sec. 5A 


Actual value of stock on January 9, 1947, as determined 
hy the records of plainifi $121,410.31 


— -e 
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Sec.,ab 
Deduct amount of non-provisional, or specific insurance 
reported in the last report of actual cash values filed 
CG PD STG cnc Seg $ 50,000.00 
$ 71,410.3) 
Sec. 5C 
No difference between actual] cash value of stock for No- 
vember, 1946, and reports of cash valves of stock for 
said month. 
Sec. 5D 
Amount of provisional insurance in effect under the 
key GUL 0180) 0 (Sane $ 71,410.31 


Paragraph 7 of the standard provisions! stock 
form attached to the pohey provides: 

“The premium earned under this policy shal) be 
determined and an adjustment thereof made on each 
anniversary date hereof, or upon terminetion or 
eancellation of this policy based on the average 
of values filed with this insurer, or its designated 
agent, as required in Paragraph 3; but no premium 
shall be charged on any values in excess of the 
amount named as the ‘Limit of Liability Under 
This Policy,’ nor on any value protected by non- 
provisional insurance against the hazards covered 
hereunder reported in accordance with Para- 
Braph 3.” 

Defendant contends and plaintiff denies that un- 
der this provision of the policy it 1s precluded from 
assessing a premium against the amount of specific 
insurance over-reported, and that the sole basis for 
determining the earned premium is the reports of 
actual cash values filed with it by plaintitf, and 
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that defendant has received no consideration for 
the coverage here claimed by plaintiff. 


IV. 


Paragraph 8 of the standard provisional stock 
form attached to the policy provides: 

‘It shall be the privilege of the insured to make 
any changes desired by him in the last previously 
filed statement required in Paragraph 3 but such 
changes shall not be effective unless made in writ- 
ing and filed with this insurer or its designated 
agent before a loss shall have occurred.”’ 

Defendant contends and plaintiff denies tnat un- 
der this provision of the policy no change in re- 
ports of actual cash values filed with the Company 
by plaintiff can be made after a loss has occurred, 
and that thereby plaintiff is precluded from cor- 
recting the amounts of specific or non-provisional 
insurance reported. 


Vv. 


Paragraph 14 of the standard provisional stock 
form attached to the policy provides: 

‘“Co-Insurance Clause: In consideration of the 
acceptance by the insured of the following Co-in- 
surance Clause, a reduction from the established 
PremiunT Tate sO Out... has 
been allowed on this insurance: 

‘In consideration of the rate and/or form under 
which this policy is written it is expressly stipu- 
lated and made a condition of this contract that 
the insured shall at all times maintain contribut- 
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ing insurance on each item of property insured by 
this policy to the extent of at least 100% of the [37] 
cash value at the time of the loss, and that failing to 
do so, the insured shall to the extent of such deficit 
bear his, her or their proportion of any loss ”’ 

Defendant contends and plaintiff denies that pur- 
suant to this provision defendant was under-insured 
in the amount of $16,667.67 and that thereby plain- 
tiff must bear such proportion of the total loss as 
the amount of under-insurance bears to the actual 
value of the insured stock at the time of the fire, 
or the sum of $16,563.50. 


VI. 


Defendant contends and plaintiff denies that plain- 
tiff should be estopped to claim that it had any 
less than $50,000.00 specific insurance on Buwild- 
ing No. 2. 

Plaintiff’s Contention: 


WAL 


Plaintiff contends and defendant denies that the 
formulae set forth under defendant’s contentions, 
based upon Sections 5A, 5B, 5C and 5D, are er- 
roneous :n that they interpret the word ‘‘value”’ 
as used in said paragraphs to include not only the 
value of the stock but the amount of !on-pro- 
visional insurance, whereas Paragraph 4 of the 
standard provisional stock from endorsement of the 
policy specifically defines ‘tvalue’* to include only 
the value of the stock and not the amount of non- 
provisional insurance. 
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Plaintiff contends and defendant denies that the 
true and only appreciable formula for determining 
the amount of provisional insurance is contained 
in Sections 5A and B of the provisional steck form 
endorsement and should be applied here as follows: 

Sec. 5A 
Actual value of the stock on January 9, 1947, as deter- 


mined by the records of plammtifia=s= == =e $121,410.31 
Sec. 5B 
Deduct the amount of non-provisional insurance against 
the hazards covered by the policy in effect on January 
9, WOAT ....cecccenrs-n-0e--2-ce ue eee J0,00ao 


Leaving a halance‘ot = $ 88,076.98 


Plaintiff contends and defendant denies that the 
co-insurance clause hereinabove referred to as See- 
tion 14 of the standard provisional form endorse- 
ment has no application in this case because the 
plaintiff maintained and had in effect at the time of 
the loss contributing insurance on each sem of 
property insured by defendant’s policy to the extent 
of at least 100% of the actual cash value of the 
property at the time of the loss. 

D 

Plaintiff contends and defendant denies that 
plaintiff should not be estopped to claim and prove 
that it had in effect at the time of the loss less 
than $50,000.00 insurance on Building No. 2 be- 


cause it reported a lesser amount of provisional 
insurance in good faith, as a result of pure error, 


ie 
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without knowledge of the error and without intent 
to deceive or defraud the defendant as a_ result 
thereof, and without the intention that the defend- 
ant would rely solely on its reports in fixing and 
adjusting its final premium. 


EXHIBITS 

Plaintiff offered for inspection by defendant and 
had marked for identification certain documents as 
pretrial exhibit herein. Defendant having’ in- 
spected said documents, admitted the authenticity 
and genuineness thereof and waived all objections 
to their admissibility in evidence, except objec- 
tions going to the relevancy, materiality or compe- 
tency of said exhibits, which were identified in the 
record as follows: 

No. 1. Insurance policy No. 133021 issued to 
defendant to plaintiff. 

No. 2. Letter dated August 20, 1946, from The 
Mill Mutuals to Grange Oil Company. 

No. 3. Letter dated October 2, 1946, from he 
Mill Mutuals to Monroe Feed Store. 

No. 4. Letter dated February 11, 1947, from 
The Mill Mutuals to Grange Oil Company. 

No. 5. Copy to letter dated February 18, 1947, 
from Mark V. Weatherford to Miehigan Millers 
Mutual Fire Ins. Co. 

No. 6. Document entitled ‘‘Sworn statement in 
proot of loss,’’ proposed proof of loss subnutted by 
defendant to plaintiff. 

No. 7. Carbon copy of letter dated March 10, 
1947, from Mark V. Weatherford to Michigan Maill- 
ers Mutual Fire Ins. Co. [389] 
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No. 8. Carbon copy of proof of loss submitted 
to defendant by plaintiff. 

No. 9. Letter dated March 11, 1947, from The 
Mill Mutuals to Mark V. Weatherford. 

No. 10. Letter dated April 14, 1947, from The 
Mill Mutuals to Grange Oil Company. 

No. 11. Carbon copy of letter dated April 24, 
1947, from Grange Oil Company to The Mill Mu- 
tuals. 

No. 12. Letter dated May 8, 1947, from The 
Mill Mutuals to Grange Oil Company. 

No. 13. Carbon copy of letter dated June 12, 
1947, from Manager of Grange Oil Company to 
The Mill Mutuals. 

No. 14. Letter dated May 19, 1947, from law of- 
fices of Shank, Belt, Rode & Cook to Messrs. Weath- 
erford & Thompson. 

No. 15. Carbon copy of resolution of Board of 
Directors of Grange Oil Company, bearing date 
of May 28, 1947, unsigned. 

No. 16. Tabulation of figures bearing heading, 
‘‘Grange Oil Company of Linn and Benton Coun- 
ties, Monroe, Oregon; Fire: January 9, 1947. 


Defendant offered for inspection by plaintiff and 
had marked for identification certain documents 
as pretrial exhibits. Plamtiff having inspected said 
documents, admitted the authenticity and genuine- 
ness thereof and waived all objections to their ad- 
missibility in evidence, except objections going to 
the relevancy, materiality or competency of said 


| 


ae 
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exhibits, which were identified in the record as 
follows: 

No. 17. Resolution of plaintiff, dated May 28, 
1947, embodying the agreement between plaintiff 
and defendant as to the payment and acceptance 
of the undisputed portion of the loss. 

No. 18. Report of actual cash values made by 
plaintiff for the month of May, 1946. 

No. 19. First report of actual cash values made 
by plaintiff for the month of June, 1946. 

No. 20. Corrected report of cash values made 
by plaintiff for the month of June, 1946. 

No. 21. Report of actual cash values made by 
plaintiff for the month of July, 1946. 

No. 22. Reports of actual cash values made by 
plaintiff for the months of August, September, Oc- 
tober and November, 1946. 

No. 23. Work sheet of defendant, used i com- 
puting earned premium for the policy year May 1, 
1946, to May 1, 1947. 

No. 24. Provisional ledger sheet of defendant, 
showing posted average values for the stock in 
Building No. 2 for the policy year. 

No. 25. Copy of letter of defendant to plaintut 
dated July 10, 1946. [40] 

No. 26. Copy of letter of defendant to plaintitt 
dated November 4, 1946. 

Defendant reserves pretrial Exhibit 27 tor the 
reports of actual cash values for the remainder of 
the year, which documents were exhibited to piain- 
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tiff and with respect to which plaintiff waives all 
identifying proof and reserves objection only as to 
the relevancy, materiality and competency of said 
exhibit. 

AL. 


Plaintiff has demanded in its complaint the sum 
of $1500.00 as reimbursement to it for attorneys’ 
fees in the institution, maintenance and prosecu- 
tion of this action. Defendant admits that if plain- 
tiff prevails in the action it would be entitled to a 
reasonable attorneys’ fee and stipulates with plain- 
tiff that the amount of the fee, in the event plaintiff 
prevails, may be fixed by the court with or without 
expert testimony, as the court may desire. 


OL 
Lhe parties agree that all issues of fact and law 


herein may be tried by the court without the inter- 
vention of a jury. 


ORDER 


It now appearing to the court that the foregoing 
iS an appropriate statement of the pretrial pro- 
ceedings, 


It Is Ordered that the pretrial conference in 
this case having been held and participated in by 
all parties, the pleadings now pass out of the case 
and the foregoing be and the same is adopted as 
the Pretrial Order which shall govern the course 
of the trial and shall not be hereafter amended 
except by consent of the parties or by the Court to 
prevent manifest injustice. 
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Done and Dated in open court this 28th day of 
May, 1948. 
CLAUDE McCOLLOCH, 
District Judge. 
Approved by: 


/s/ HUGH L. BIGGS. 

Of Counsel for Plaintiff. 
/8/ JAMES K. BUELL, 

Of Counsel for Defendant. 


[Endorsed]: Filed May 28, 1948. [41] 


[Title of District Court and Cause. | 
DEFENDANT’S EXHIBIT No. 24 


Provisional Ledger Sheet of Defendant Showing 
/ Posted Average Values for the Stock in Building 
No. 2 for the Policy Year: 


Assured: Monroe Feed Store. 

Risk: Frame Warehouse, Seeding Cleaning, Plant 
No. 2. 

Year: 1946. 


Date Weekly Values Date Weekly Values 
ee AO 2.....-..- ® 133,223 VE2Z3-A6 .... sees $ 102,299 
eo N-AO .... -.----s 124,737 11-30-46 222... 100,704 
> 7-46 ..........-.-- 120,995 eta HO eee 124,244 
PNAS ........-.--.. 116.963 12-14-46) .. 126753 
Pe l-40 .....----.-.- 154,636 12-21-40) 1220 
9-28-46 0... 108 468 E2-28-40 cee Lio 
HO 5-46 ...........-. 105,018 LeeAT .. 2 92,896 
HO212-46 ..........-... 104,618 hil? 2... 
M19-AG _............. 107,603 1-16-47 2 
10-26-46 .............. 106,403 1-25-47 2.2 
i 2-46 .........-.--- 106,403 —_———. 
w- 9A... 103,867 $2,256,522 


11-16-46 .W0... 104,695 
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DEFENDANT’S EXHIBITS Nos. 18, 19, 20, 
21, 22 and 27 


The following is a tabulation of the data contained 
in the above exhibits which were the reports of ac- 
tual cash values made by plaintiff to deferdant for 
the twelve months: May, 1946, through April, 1947, 
inclusive, and which data was contained on printed 
forms prefaced by the following representation: 


‘*Mollowing is a true statement of the actual cash 
values of all stocks located at the stations and im the 
buildings designated in the first column at the close 
of business upon each Saturday for the month of 
er ee ,19.., as required under Paragraph 3 of 
the form attached to our Provisional Policies and 
all Non-Provisional Fire Insurance on such stock. 


‘“We understand that if the average of the values 
entered in this statement is less than the average of 
actual cash values for the same days for which this 
statement is filed, the difference, in case of loss, shall 
be deducted from the actual cash value at the time 
of such loss, and the remainder (after deducting 
Non-Provisional Insurance, if any) shall constitute 
the actual amount of insurance in force under all 
policies covering under the Provisional Form, sub- 
ject, however, to all of the conditions and limitations 
of such policies.’’ [43 | 
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In the District Court of the United States 
for the District of Oregon 
Civil No. 4023 
[| Title of Cause. | 
Copies of Plaintiff’s Exhibit No. 2 and Defendaut’s 
Exhibits Nos. 25 and 26 for Record on Appeal 
PLAINTIFF’S EXHIBIT No. 2 
‘“August 20, 1946. 
‘““Grange Oil Company of Linn 
and Benton Counties 


Monroe, Oregon 
Attention: Mr. Jones, Mer. 


‘Gentlemen: 


‘This will confirm our telephone conversation of 
yesterday regarding additional insurance on stock 
in Plants No. 1 and No. 2 at Monroe and the tlax 


_ warehouse outside of Monzoe. 


‘Regarding Plant No. 1, we are establishing 
a limit effective August 19, of $120,000. We under- 
stand you have specific insurance applying i this 
house of $37,500 which will give you a total pro- 


tection of $157,500 as of this date. 


“Regarding Plant No. 2 we have established a 
limit of $145,000 which with the specific insurance 
of $37,500 will give you total protection of $182,- 
500 in this house. 

‘Regarding the flax warehouse we have estab- 
lished a limit of $86,000 there which with the $30,- 
000 specific insurance gives you a total protection 


— of $116,000 in this house. 


‘‘Should your values increase in any of the above 
houses, we suggest that you place any additional 
insurance required through your local agent as we — 
have now about all we can handle in the above-men- 
tioned locations. [47] 

‘‘In looking over Michigan Millers Policy 133021, 
your provisional policy covering stock, we note that 
the old mill, elevator and warehouse and the ‘‘Red’’ 
warehouse and the 8. P. Depot building were in-— 
cluded in the coverage. In our conversation yester- 
day we apparently overlooked establishing a limit — 
on these houses. We can include them under Item ~ 
No. 1 at the present limit if that is satisfactory . 
with you, or we can establish separate limits on 
these auxiliary houses if you so desire but please 
let us know how you want it handled. 4 


‘Very truly yours, 


THE MILLS MUTUALS, 
/s/ N. J. SANKELA, 
Ass’t Manager.”’ 


DEFENDAN'’S EXHIBIT No. 25 
“July 10, 1946. 


‘‘Monroe Heed Store 
Monroe, Oregon 


‘‘Gentlemen: 
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“We are in receipt of your report of values for 
the month of June in which you show no values for 
the month. 

‘‘It seems rather strange that a business of this 
size would have no values on stock unless of course 


—— 
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you have some specific insurance which was men- 


_ tioned in some correspondence some time ago. With 


the thought in mind that this provisional policy is 
not fully understood, we would call your aftention 
to the fact that under the terms and requirements 
of that policy all values in the house must be re- 
ported to us. Then if there is any specific insur- 
ance, it is shown out in the last column and if it 


| exceeds the actual values, then there would be no 


liability under our policy. 

“Therefore on the basis of the policy coverage 
and requirements, we will appreciate it if you will 
make up a new form for June showing the total 
values in the plant and the amount of specific in- 
surance in the last column. ‘hat will enable us to 
make the proper entry here. [48] 

“Tf any further information is desired regarding 
this coverage and its requirements, we would ap- 
preciate your request for further information. 


‘“Very truly yours, 
THE MILLS MUTUALS, 
Manager.”’ 
DEFENDANT’S EXHIBIT No. 26 
November 24, 1946. 


“Monroe Feed Store 


Monroe, Oregon 
‘Gentlemen: 

‘“We are in receipt of your report of values for 
the month of October. You have a $200,000 hmit 
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under Item No. 1 and have only $100,000 of value. 
We are merely calling this to your attention because 
you have $50,000 of specific insurance and you 
probably don’t need to continue it if you do not 
want to. 

‘On Item No. 2 you are still over our limit but 
a portion of the specific insurance could be discon- 
tinued if you wanted to do so. 


‘Very truly yours, 
THE MILLS MUTUALS, 


Manager. *’ 
(Duly Verified.) 
| Endorsed]: Hiled Oct. 3, 1948. [49] 


[ Title of District Court and Cause. | 
MEMORANDUM OF DECISION 


1 don’t feel that a clause in an insurance con- 
tract should be given the legal ettect of a warranty, 


unless the policy makes it plain that this was in- | 


tended. It is not plain in this case. Therefore, test- 
ing the situation by the usual rule of damages, 
plaintiff is lable for the premium, while defend- 
ant remains hable for the insurance. 
1 would like to settle the ifindings next week. 
Dated August 30, 1948. 


CLAUDE MeCOLLOCH, 
Judge. 


[undorsed]: Iviled Aug. 30, 1948. [51] 
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[Title of District Court and Cause. ] 
FINDINGS OF FACT AND CONCLUSIONS 

OF LAW 

This cause came regularly on for trial before the 
undersigned, a judge of the above-entitled court, on 
the 28th day of May, 1948. Plaintiff appeared 
through its attorneys, Mark V. Weatherford of 
Weatherford & Thompson, Albany, Oregon, and 
Hugh L. Biggs of Hart, Spencer, McCulloch & 
Rockwood, Portland, Oregon, and defendant ap- 
peared through its attorneys, James K. Buell and 
Ear! S. Nelson of Griffith, Peck, Philups & Nel- 


son. he issues of fact and law having heen set 


forth in a pretrial order approved by the parties 
and signed by the court, and the parties having 
waived trial of the fact issues by a jury and agreed 
to try all issues of fact and law before the court 
without a jury, they thereupon introduced testimony 
and evidence in support of their respective cases 
and thereafter argued their contentions of fact 
and law to the court. The court having thereatter 
taken the case under advisement, and having fuily 
and carefully considered the evidence and lew bear- 
ing on the issues, and being now fully advised, 
makes the following 


FINDINGS OF FACT 
ul 


Plaintiff is now and at all the times material 
herein was a cooperative corporation organized 
and existing under and by virtue of the laws of 
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the State of Oregon. It was and is now engaged , 
in operating a general feed and seed cleaning ~ 
business, in connection with which it owns and 
operates certain buildings within the City of Mon- 

roe, Benton County, Oregon, including a certain” 
seed cleaning plant and warehouse, in the policy 
and hereiatter referred to as Building No. 2. [52] ' 


HEL, 


Defendant is and at all times herein material 
was a corporation organized and existing under 
and by virtue of the laws of the State of Michi- 
gan, is and was licensed to engage and was engaged 
in the business of writing fire insurance in the State 
ot Oregon. 

| ile 

A diversity of citizenship exists between the 
parties and the amount in controversy between 
them exceeds $3,000. 

dave 

On May 1, 1948, defendant issued its fire insur- 
ance policy No. 183021, in the form required and 
authorized by the statutes of the State of Oregon, 
to Theodore jsowalski, the then owner of said ~ 
building No. 2, insuring the owner thereot against — 
loss of the contents of said Building No. 2 by fire. 
Said policy was issued for a period of tive years, ; 
ending May 1, 1948. The maximum limit of lia-7 
bility of the defendant for loss of the contents of || 
said Building No. 2 was $145,000. Said policy bore — 
a “Standard Provisional Stock Iorm’’ endorse-— 
ment. Under said policy and its endorsement de- 


| 
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fendant’s liability in case of loss, subject to the 
over-all limit of $145,000, was to be determined 
in accordance with the formula set forth jn sec- 
tion 5 of said Standard Provisional Stock [orm, 
which provided generally that the amount of pro- 
visional insurance available to the insured would 
be the difference between the actual value of the 
stock destroyed by fire and the actual amount of 
specific fire insurance carried by the insured in 
other insurance companies and available to the 
insured at the time of the fire. The policy pro- 
vided that the insured pay a provisional premium 
based upon an amount equal to 20% of the limit 
of lability of the policy at the beginning of each 
policy year. The insured agreed, in consideration 


of the insurer’s obligations, to report at the end 
of each month during the policy year the value of 


goods on hand at the close of business on Satur- 


day of each week of the month for which the report 
was rendered and the amount of specific insurance 


on the goods covered by the policies carried by 
the imsured in other insurance companies. The 
actual and total amount of the premium to be paid 
by the insured under the policy was to be deter- 
mined at the end of the policy year [53] or at the 
time of any loss or termination of the policy prior 
to the end of the policy year on the basis of the 
monthly report submitted by the imsured. A copy 
of the Standard Provisional Stock Form endorse- 
ment attached to said policy is marked ** Exhibit 
A,’”’ attached hereto and made a part of these find- 
ings. 
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V. 


On May 1, 1944, Theodore itowalski, the named 
insured under said policy at the time of its issuance 
and the then owner of Building No. 2, conveyed to 
plaintiff said Building No. 2, and with the consent 
of the defendant assigned to plaintiff said policy 
No. 183021. Continuously thereafter to and in- 
cluding the date of loss by fire hereinafter referred 
to, plaintiff paid the premiums required and main- 
tained said policy in full force and effect. 


VI. 


On January 9, 1947, while said policy oi insur- 
ance was in full force and effect, a fire destroyed 
the stock of goods in said Building No. 2. The 
net value of the stock of goods destroyed, that is, 
after deduction of salvage, was $120,656.42. On the 
date of said fire there were in full torce and ettect 
two policies of specific insurance in an aggregate 
amount of $33,333.33 issued to plaintitf by insurance 
companics other than defendant and covering the 
contents of said Building No. 2. 


file 


Due to error, inadvertence and mistake, plaintitf 
in good faith reported to defendant in the months 
ot August, September, October and Novernber of 
1946 that plaintiff had $50,000 of specific fire in- 
surance In insurance companies other than detend- 
ait on the contents of said Building No. 2, whereas 


in truth and fact plaintiff had only $33,333.33 of || 


specific fire insurance on the contents of said Build- 


! 
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ing No. 2 during the months of August, Septem- 
ber, October and November of 1946. ‘The error was 
not discovered by either of the parties hereto until 
soon after the fire occurred and the investigation 
and adjustment of the loss resulting therefrom were 
being made. [54] 

VILLI. 


Notice of said fire and proof of loss thereunder 
were duly and regularly given by plaimtift to cde- 
fendant. The amount of the loss claimed by plain- 
tiff was $87,323.09, being the difference between 
the net value of the goods destroyed, that is, $120,- 
656.42, and the actual amount of specific fire insur- 
ance at the time of the fire, that is, $33,333.33. De- 
fendant refused to pay plaintitt’s said claim in full 
but has paid to plaintiff the sum of $70,966.59, being 
the difference between the net value of the goods 
destroyed, $120,656.42, aud the amount of specitic 
fire insurance reported by plaintiff, plus certain ad- 
justments agreed to by the parties not here mate- 
nial. Said payment was made by defendant and 
received by plaintiff under a stipulation between the 
parties that such payinent was without prejudice to 
the position of either of the parties in any manner 
whatsoever in the event of litigation with respect 
to the balance claimed by plaintiff to be due it 
under policy, that is, $16,356.20. 


1D 


On the 24th day of April, 1947, plaintiff notified 
defendant that it claimed payment of the said sum 
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of $16,356.20, which said sum defendant has wholly 
failed, neglected and refused to pay. 


xe 


Plaintiff was required to and did employ attor- 
neys to institute and prosecute this action and nec- 
essarily incurred legal fees in connection therewith — 
in the reasonable amount of $1500. (Mce.C.) 

From the foregoing findings of fact the court — 
draws the following 

CONCLUSIONS OF LAW 


[. 
This court has jurisdiction of the parties to and 


the subject matter of this case. | 


iff 

Plaintitt’s obligation, as set forth in section 3 _ 
of the Standard Provisional Stock Horm endorse- ” 
ment on policy No. 133021, to report the amount of . 
specific insurance im force on the goods covered — 
by detendant’s policy did not constitute a promis-— 
sory warranty but merely an independent promise. — 


HL 
Plaintiff’s error in reporting to defendant the | 
amount of specific insurance in effect did not re- 
heve defendant from liability to pay the full amount 
of plamtiff’s loss, less the actual amount of spe- 
cific insurance carried by plaintiff on the msured 
goods. 
Ly. 
The amount of the loss for which defendant be- 
caine liable to plaintiffs under its policy as a re- 


a ea ere renee ee 


ee  —————— 


= 


Grange Oil Co. of Linn & Benton Counties By) 


sult of the fire was $87,323.09. ‘l’o said sun should 
be credited the amount of $70,966.89, leaving a 
balance due plaintiff from defendant, as of the date 
of said credit, in the sum of $16,356.20. 
Ne 

Plaintiff is entitled to judgment against defend- 
ant in the principal amount of $16,306.20, together 
with interest at the rate of 6% per annum from 
and after the 24th day otf April, 1947, together with 
attorneys’ fees in the amount of $1000, and for its 
costs and disbursements to be taxed herein. 

Dated this 20th day of September, 1948. 


CLAUDE McCOLLOCH, 
District Judge. [56| 


HXAHIBIT A 


Standard Provisional Stock Form 
Annual Settlement 


Selling Price Basis 


1. On stock consisting of grain and seeds, stock 
in process, finished stock and all other merchan- 
dise and supplies, not otherwise insured and not 
more hazardous, handled or used by the insured 
in their business, their own, or held by them in 
trust, or on storage if in case of loss the insured 
is legally liable therefor; all while contained in the 
building or buildings as located and described in 
the ‘‘Schedule Endorsement’’ attached hereto, or 
while in or on cars or trucks within 100 feet of 
said buildings, except when carrier is liable. 


} 


2. It is understood that any specific amount of 
insurance named in this policy, or in certificates 
issued hereunder, and the first and subsequent an- 
nual premiums to be paid therefor are only pro- 
visional; and that the amount of insurance here- 
under at any time on the stock described in Para- 
graph 1 shall be determined by the procedure out- 
lined in Paragraph 5. 

3. The insured expressly agrees to file with this 
insurer, or its designated agent, after the close of 
the insured’s business upon the last Saturday of © 
each month, and before a loss shall have occurred — 
a true statement in writing of the value (as de- 
fined in Paragraph +) of the stock covered here-~ 
under at each location deseribed in the ‘‘Scheduie 
Endorsement,’’ as of the close of business on each 
Saturday of such month; and, if the insured so ~ 
elect, such an amount in addition thereto as the 
insured shall estimate as sufficient to cover errors ~ 
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or omissions in ascertaining such value; and the | 
insured shall also include in such statement the | 
wuount of any non-provisional insurance on said | 
stock against the hazards covered hereunder. i 

+. It is agreed that wherever the term ‘‘Stock” | 
is used in this form it shall be held to include all | 
property covered hereunder as deseribed in Para- | 
graph 1 hereof. It is further agreed that wherever | 
the term ‘*Value”’ is used in this form it shall ap- . 
ply in the manner set forth in sections (4a), (46) and | 
(4c) below at the location and at the time when | 
such ascertainment of value is required by the con- | 
ditions of this poliey: | 


Grange Oil Co. of Linn & Benton Counties 59 


(4a) The value of stock, other than that manu- 
factured by the insured, held for local or retail 
sale or for manufacturing purposes shall be the 
cost of replacing such stock. 

(4b) The value of stock, other than that manu- 
factured by the msured, held for shipment shall 
be the established cash shipping value of stock of 
like grade and quality. [57] 

(4c) The value of stock manufactured by the 
insured shall be the average carlot selling price. 

5. The amount of Insurance under this form, 
at any time, at any location described in the 
“Schedule Endorsement,’’ shall be determined by 
following the formula set forth in Sections 5A, 
5B, 5C and 5D. 

Section 5A. As of the time at which insurance 
in force is to be determined, ascertain the value, 
as defined in Paragraph 4, in such location. 

Section 5B. Deduct from this value the amount 
of any non-provisional insurance against the haz- 
ards covered hereunder on said stock. 

Section 5C. If through error, omission or other- 
wise the statement of value last filed by insted in 
accordance with the provisions of Paragraph 3 
shall be less than the actual value as ascertained 
upon the same Saturdays for which said statement 
of value was filed, the amount as determined hy 
Sections 5A and 5B shall be further reduced by 
the difference between the average of value so filed 
(including estimated amount, 1f any) and the aver- 
age of actual values as ascertained for the same 
Saturdays. 
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Section 5D. 1. If the amount determined by 
Sections 5A, 5B and 5C is less than the ‘Limit of 
Tnsurance’’ named in the *‘Schedule Endorsement,” 
at such location, the amount thus determined shall 
be the ‘‘Amount of Insurance under this form.” 

2. If the amount determined by Sections 5A, 
5B and 5C is equal to or greater than the ‘‘Limit of 
Tnsurance’’ named in the ‘‘Schedule Endorsement” 
at such location, the amount of the ‘* Limit of In- 
surance’? so named shall be the ‘‘Amount of In- 
surance under this form.’’ 

6. It is understood, however, that the amount of 
Imsurance under all policies covering under this 
form at each location shall not exceed the sum set 
opposite such location under the heading ‘‘ Limit of 
Insurance’’; and that the proportion of such insnvr- 
ance covered under this policy shall be the per- 
centage of such insurance set opposite such location 
under the heading ‘‘ Percentage of Insurance Under 
This Pohey’’; and in no event shall such propot- 
tion exceed the sum set opposite such location un- 
der the heading ‘“*Limit of Liability Under This 
Policia: 

7. The premitm earned munder this policy shall 
be determined and an adjustment thereof made on 
each anniversary date hereof, or upon termination 
or cancellation of this policy based on the average 
of values filed with this insurer, or its designated 
agent, as required in Paragraph 3; but no preminm 
shall be charged on any values in excess of the 
amount named as the ‘‘Limit of Liability Under 
This Policy,’? nor on any value protected by non- 
provisional insurance against the hazards covered 


’ 


| 
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hereunder reported in accordance with Para- 
graph 3. 

8. It shall be the privilege of the insured to 
make any changes desired by him in the last previ- 
ously filed statement required in Paragraph 3 but 
such changes shall not be effective unless made in 
writing and filed with this insurer or its desig- 
nated agent before a loss shall have occurred. 

9. It is agreed that in the event of a loss a 
premium for the unexpired portion of the policy 
vear based upon the amount of loss paid hereunder 
shall at onee be due and payable. 

10. Subject to all the terms and conditions of 
this pohey, loss, if any, to be adjusted with the 
insured named herein and payable to the insured 
ov order endorsed thereon for purposes of collateral 
security; but this insurance is void as to any sub- 
sequent owners or purchasers of the stock described 
herein. 

11. This insurance shall not inure in any event 
to the benefit of any carrier. 

12. This insurance does not cover storage or 
elevator charges. 

3. The liability of this company for any or all 
of the hazards covered under this policy shall not 
exceed the amount stated in this policy and shall 
be subject to all of the terms and conditions speci- 
fied herein. 

14. Co-insurance Clause: In consideration of 
the acceptance by the insurance of the following 
Co-insurance Clause a reduction from the estab- 
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lished prenuum rate 01 oe) ee ios) a has 
been allowed on this insurance: In consideration of 
the rate and/or form under which this policy is 
written it 1s expressly stipulated and made a con- 
dition of this contract that the insured shall at all 
times maintain contributing insurance on each item 
of property insured by this policy to the extent of 
at Jeast 100% of the actual cash value at the time 
of the loss, and that failing to do so, the insured 
shall to the extent of such deficit bear his, her or 
their proportion of any loss. 

15. If this policy be divided into two or more 
items as shown by the Schedule Endorsement 
attached hereto, all the foregoing conditions and 
limitations shall apply to each item separately. 

NG: 

IW 

18. [59] 

19. 

20. 

21. 

Attached to and made part of policy No. 133021 
of the Michigan Millers Mutual Fire Insurance Com- 
pany, Lansing, Michigan. 

Dated May 1, 1948 (GT) 


B. L. HEFLER, 
Agent. 


Selling Price Basis Form No. 156 M.M.F.P.b. 
4-41. 
(Acknowledgment of Service.) 


[Endorsed]: Filed September 20, 1948. [60] 


, | 
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In the District Court of the United States 
For the District of Oregon. 


Civil No. 4023 


GRANGE OIL COMPANY OF LINN & BEN- 
TON COUNTIES, a co-operative corporation, 
Plaintiff, 
ve 


MICHIGAN MILLERS MUTUAL FIRE IN- 
SURANCE COMPANY, a Michigan corpora- 
tion, 

Defendant. 
JUDGMENT 


This cause came regularly on for trial before 
the undersigned, a judge of the above entitled 
court, on the 28th day of May, 1948. Plaintiff 
appeared through its attorneys, Mark V. Weather- 
ford of Weatherford & Thompson, Albany, Oregon, 
and Hugh L. Biggs of Hart, Spencer, McCulloch 
& Roekwood, Portland, Oregon, and defendant 
appeared through its attorneys, James K. Buell 
and Earl S. Nelson of Giiffith, Peek, Phillips «& 
Nelson. The issues of fact and law having been 
set forth in a pretrial order approved by the par- 
ties and signed by the court, and the parties hay- 
ing waived trial of the fact issues by a jury and 
aereed to try all issues of fact and law before the 
court without a jury, they thereupon itroduced 
testimony and evidence in support of then respec- 
tive cases and thereafter argued thei contentions 
ot fact and law to the court. The court having 
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thereafter taken the case under advisement, and 
having fully and carefully considered all the issues 
of fact and law arising herein, and having here- 
tofore found in favor of plaintiff and against 
defendant, and having made and entered its Find- 
ines of Fact and Conclusions of Law, and the case 
now coming on for judgment in accordance there- 
with, 

It Is Considered, Ordered and Adjudged that 
plaintiff have and it is hereby granted judgment 
against defendant in the principal [61] sum of 
$16,356.20, together with interest thereon at the 
rate of 6% per annum from and after the 24th 
day of April, 1947, and in the further sum of $1500 
attorneys’ fees, and for plaintiff’s costs and dis- 
bursements incurred herein, taxed at $........... 

Done and dated in open court this 20th day of 
September, 1948. 


CLAUDE McCOLLOCH, 
District Judge. 


Entered in docket September 20, 1948. 
[Endorsed]: Filed Sept. 20, 1948. [62] 


[Title of District Court and Cause. | 
NOTICE OF APPEAL 


‘Yo: Grange Oil Company of Linn & Benton Coun- 
ties, a co-operative corporation, Plaintiff, and 
Weatherford & Thompson and Hart, Spencer, 
McCulloch & Rockwood and Hugh L. Biggs, its 
attorneys. 
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Notice is hereby given that Michigan Millcrs 
Mutual Fire Insurance Company, a Michigan cor- 
poration, defendant above named, hereby appeals 
to the Cireuit Court of Appeals for the Ninth Ci- 
cuit from the final judgment entered in the above 
action on September 20th, 1948. 


GRIFFITH, PECK, 
PHILLIPS & NELSON, 
By JAMES K. BUELL, 
Attorneys for Appellant, Michigan Millers Mutual 
Fire Insurance Company. 


[Endorsed]: Filed Oct. 14, 1948. [63] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS UPON WHICH 
APPELLANT WILL RELY ON APPEAL 
PURSUANT TO RULE 75(d) 


Defendant appellant having filed its notice of 
appeal from judgment of this Court to the Circuit 
Court of Appeals for the Ninth Circuit, and having 
designated portions of the record herein to be 
contained in the record on appeal, hereby files its 
statement. of the points on which it mtends to rely 
upon appeal, as follows: 

iL, 


The Court erred in findine that Section 5 of 
the Standard provisional stock form of subject 
policy insurance provided generally that the amount 
of provisional insurance .available to the msured 
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would be the difference between the actual value 
of the stock destroyed by fire and the actual amount 
of specific fire insurance carried by the insured 
in other insurance companies and available to the 
insured at the time of the fire. 


II. 


The Court erred in finding that the subject pol- 
icy of insurance insured values which plaintiff had 
reported to be covered by specific insurance in other 
companies. 

WW 


The Court erred in finding that the obligation 
of plaintiff as set forth in Section 3 of the stand- 
ard provisional stock form of subject policy to 
report the amount of specific insurance in force 
on the goods covered by defendant’s policy did not 
constitute a promissory warranty. [64] 


IV. 


The Court erred in finding that plaintiff’s error 
in reporting to defendant the amount of specific 
insurance in effect did not relieve defendant from 
hability to pay the full amount of plaintiff’s loss 
less the actual amount of specific insurance car- 
ried by plaintiff on the insured goods. 


V. 


The Court erred in finding that the amount of 
subject loss for which defendant became liable to 
plaintiff under its policy as a result of the fire 
was the sum of $87,323.09. 


er rn 
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VI. 


The Court erred in failing to find that the amount 
of insurance in effect under subject policy at the 
time of the loss as determined by the express terms 
of the policy and without regard to warranty was 
the sum of $71,410.31. 

VIL. 


The Court erred in finding that plaintiff was 
entitled to judgment in the sum of $16,356.20 or 
in any amount. 


GRIFFITH, PECK, PHILLIPS 
& NELSON, 
By JAMES K. BUELL, 
Attorneys for Appellant, Michigan Millers Mutual 
Fire Insurance Company. 


(Acknowledgment of Service.) 


[Endorsed]: Filed Oct. 30, 1948. [65] 


[Title of District Court and Cause. | 


DESIGNATION OF PORTIONS OF RECORD 
ON APPEAL PURSUANT TO RULE 75(a) 


Comes now defendant-appellant and designates 
the following portion of the record proceedings and 
evidence in the above cause to be contained in the 
record on appeal of said cause. 

(1) Transeript of removal proceedings from 
Circuit Court of the State of Oregon for the County 
of Benton to this court (neluding petition for 
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removal, order of removal and other documents per- 
taining to such removal.) 

(2) Complaint filed in the above court Febru- 
ary 10, 1948. 

(3) Answer filed in the above court February 
13, 1948. 

(4) Pre-trial order dated May 28, 1948. 

(5) Transcript of testimony and proceedings 
at the trial of the above cause on May 28, 1948, 
including plaintiff’s original exhibit No. 1 and de- 
fendant’s original exhibits Nos. 19, 20 and 22. 

(6) Tabulation of data contained in defendant’s 
exhibits Nos. 18, 19, 20, 21, 22, 24 and 27. [66] 

(7) Copies of plaintiff’s exhibit No. 2 and De- 
fendant’s exhibits Nos. 25 and 26 for record on 
appeal. 

(8) Memorandum of decision dated August 30, 
1948. 

(9) Findings of fact and conclusions of law 
dated September 20, 1948, showing date of entry 
thereof. 

(10) Judgment dated September 20, 1948, show- — 
ing date of entry thereof. 

(11) Notice of Appeal to Circuit Court of Ap- | 
peals for the Ninth Circuit showing date of filing 
thereof. 

(12) Statement of points upon which appellant 
will rely on appeal. 

(13) Designation of contents of record on ap- 
peal. 
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(14) Order to forward original exhibits as fol- 
lows: plaintiff’s exhibit No. 1 and defendant’s ex- 
hibits Nos. 19, 20 and 22. 


GRIFFITH, PECK, PHILLIPS 
& NELSON, 
By /s/ JAMES K. BUELL, 


Attorneys for Appellant Michigan Millers Mutual 
Fire Insurance Company. 
(Acknowledgment of Service.) 


[Endorsed]: Filed October 30, 1948. [67] 


[Title of District Court and Cause. | 


ORDER EXTENDING TIME TO DOCKET 
RECORD ON APPEAL 


On ex parte motion of defendant supported by 
stipulation of the parties, it is hereby considered 
and ordered that the time in which to file and 
docket the Record on Appeal of the above cause 
to the United States Circuit Court of Appeals 
for the Ninth District be and it hereby is ex- 
tended to and including December 23, 1948. _ 


Dated at Portland, Oregon, this 15th day of 
November, 1948. 


JAMES ALGER FEE, 
District Judge. 


[Endorsed]: Filed Noy. 15, 1948. [63] 
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[Title of District Court and Cause. |] 
ORDER 


On motion of defendant-appellant, it is hereby. 

Considered and Ordered that the clerk of this 
court forward to the Circuit Court of Appeals for 
the Ninth Circuit in connection with the appeal 
of the above-entitled cause plaintift’s original ex- 
hibit No. 1, and defendant’s original exhibits Nos. 
19, 20 and 22, in accordance with the usual prac- 
tice of this court in regard to the safekeeping 
aud transportation of original exhibits. 


Dated at Portland, Oregon, this 30th day of 
October, 1948. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 
[Endorsed]: Filed November 30, 1948. [69] 


[Title of District Court and Cause. | 
DOCKET ENTRIES 


1948 
Feb. 10—Filed Transcript on Removal from Ben- 
ton Co. 

Feb. 10—Fuiled praecipe of Atty. Hugh L. Biggs 
to appear in this cause. 

Feb. 13—Filed answer. 

Mar. 1—Entered order setting for pre-trial Apr. 
Dd, 1948. Fee. 

Mar. 22—-Entered order resetting for pre-trial on 
May 17, 1948 & order setting for trial] on 
May 25, 1948, 10 am. MeC. 
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1948 

May 19—Filed pre-trial exhibits. 

May 20—Entered order resetting for trial on May 
27, 1948, 10 a.m. McC. 

May 24—Entered order resetting for trial on May 
28, 1948, 10 a.m. McC. 

May 28—Record of trial before court, order to sub- 
mit briefs & order continuing for arvgu- 
ment, and filed & entered pre-trial order. 
McC. 

June 4—IlEntered order setting for argument on the 
merits on June 19, 1948, 10 a.m. McC. 

June 12—Filed Memorandum Brief for Plaintiff. 

June 15—Entered order resetting for argument on 
merits on June 26, 1948. McC. 

June 16—Filed transcript of proceedings of May 
28, 1948. 

June 26—Record of argument on merits. MeC. 

July 6—Filed Plaintiff’s Reply Memorandum. 

Aug. 19—Filed Plaintiff’s comments as requested 
by trial judge & attached letter. 


_ Aug. 30—Filed Memorandum opinion. McC. 


Sept. 8—Entered order setting hearing on settle- 
ment of Findings of Fact & Conclusions 
of Law for Sept. 18, 1948, 2 p.m. McC. 

Sept. 10—Entered order resetting hearing in set- 
tlement of Findings & Conclusions for 
Sept. 15, 1948. McC. 

Sept. 18—Record of hearing in settlement of Find- 
ings & Conclusions, reserved. McC. 

sept. 20—Filed & entered Findings of Fact «& 
Conclusions of Law. McC. 
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1948 

Sept. 20—Filed & entered Judgment for ptff. for 
$16,356.20 with interest at the rate of 6% 
from Apr. 24, 1947, and $1500 atty. fees. 
McC. 

Sept. 20—Entered judgment in Lien Docket. 

Sept. 30—Filed cost bill of ptff. with attached no- 
tice. 

Oct. 11—Filed supersedeas bond on appeal. Ap- 
proved by Judge Fee. 

Oct. 14—Filed Notice of Appeal by defendant. 

Oct. 14—Copies of notice of apneal mailed to Hugh 
L. Biggs, Portland, & Mark Weatherford, 
Albany. 

Oct. 15—Filed affidavit of Jas. K. Buell. 

Oct. 15—Filed affidavit of mailing. 

Oct. 23—Filed transcript of proceedings May 25, 
1948, in duplheate. 

Oct. 30—Filed statement of points. 

Oct. 30—Filed designation of record. 


Oct. 30—Filed motion of appellant to forward ex- 


hibits 1, 19, 20 and 22. 

Nov. 15—Filed and entered order extending time 
to docket record on appeal. 

Nov. 15—Filed stipulation. 

Nov. 30—Filed and entered order to send origi- 
nal exhibits to Court of Appeals. [70] 
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[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 


United States of America, 


District of Oregon—-ss. 

I, Lowell Mundorff, Clerk of the District Court 
of the United States for the District of Oregon, 
do hereby certify that the foregoing pages num- 
bered from 1 to 71, inclusive, constitute the tran- 
script of record on appeal from a judgment of 


said court in a cause therein numbered Civil 4023, 


in which Grange Oil Company of Linn and Ben- 
ton Counties, a co-operative corporation, is plain- 
tiff and appellee, and Michigan Millers Mutual 
Fire Insurance Company, a Michigan corporation, 


/is defendant and appellant; that the said transcript 


has been prepared by me in accordance with the 


| designation of contents of the record on appeal 


filed by the appellant, and in accordance with the 
rules of this court; that I have compared the fore- 


going transcript with the original record thereof 


and that it is a full, true and correct transeript 
of the record and proceedings had in said court 
in said cause, in accordance with the said desig- 
nation as the same appears of record and on file 
in my office and in my custody. 

I further certify that I have enclosed under 
separate cover a duplicate transcript of proceed- 


ings of May 28, 1948, taken and filed in this office 


in this cause, together with exhibits Nos. 1, 19, 20 


and 22 filed in this cause. 


1 further certify that the cost of comparing and 
certifying the within transcript is $37.35, and the 
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cost of filing notice of appeal is $5.00, making a 
total of $42.35, and that the same has been paid 
by the appellant. 

In Testimony Whereof I have hereunto set my — 
hand and affixed the seal of said court in Port- 
land, in said District, this 2nd day of December, 
1948. : 

[Seal] LOWELL MUNDORFFP, 

Clerk. 
By /s/ F. H. BUCK, . 
Chief Deputy. [71] | 


for the District of Oregon 
Civil No. 4023 
GRANGE OIL COMPANY OF LINN AND BEN- 
TON COUNTIES, a Co-operative Corporation, 
Plaintithie 

VS. ; 

MICHIGAN MILLERS MUTUAL FIRE IN4 

SURANCE COMPANY, a Michigan Corpora- 
tion, 


. 
In the District Court of the United States | 
: 
- 


Defendant. 

Portland Oregon, Friday, May 28, 1948 

Before: Honorable Claude McColloch, Judge. 
Appearances: My. Mark V. Weatherford (Weath- 
erford & Thompson), and Mr. Hugh L. Biges | 
(Hart, Spencer, McCulloch & Rockwood), Attor- . 
nevs for Plaintiff. Mr. James K. Buell and Mz, 
. 
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} Earl Nelson (Griffith, Peck, Philips & Nelson), 


a 


Attorneys for Defendant. 
TRANSCRIPT OF PROCEEDINGS OF TRIAL 


Mr. Biggs: Jf your Honor please, we have pre- 


| pared a pre-trial order which I think is now 


complete in all respects, but the draft of it was 
just given out before we came to court and I am 


| not sure that counsel has had a chance to check 


all the provisions. [1*| It may be an expeditious 


way to proceed to start with the draft of the pre- 


trial order which would serve as an opening state- 
ment to your Honor unless you would rather we 
would take a few minutes longer between ourselves. 
The Court: J have read the pleadings. Go ahead 
and put on your testimony. 
Mr. Biggs: Very well. 


Plaintift’s testimony : 
M. J. LOONEY 
was thereupon produced as a witness on behalt 
of plaintiff and, being first duly sworn, was ex- 
amined and testified as follows: 
Direct Examination 


y Mr. Weatherford: 

@. State your name, please, Mr. Looney. 

A. M. J. Looney. 

@. Where do you live? 

A. Five miles south of Albany, just off the 
99-E; highway. 


B 


* Page numbering appearing at foot of page of original certified 
Reporter’s Transcript. 
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(Testimony of M. J. Looney.) 

Q. What is your age? A. Fifty-six. 

Q. What is your occupation ? A. Farmer. 

Q. How large a farm do you operate? 

A. 800 acres. 

Q. What position, if any, did you hold with 
the plaintiff, the [2] Grange Oil Company of Linn 
and Benton Counties, a co-operative corporation ¢ 

A. Jam president of the board of directors. 

Q@. How many members are on the board of 
directors ? A” Sie 

Q. What occupations do they follow? 

A. All farmers. 

@. And they live where’ 

A. In different sections of Linn and Benton 
Counties. The organization covers both counties. 

@. How many members do you have in the co- 
operative ? A. 1700, about. 

@. What is the general purpose of the co- 
operative ¢ 

A. or mutual benefit in marketing crops and 
seed and feeds. 

Q. tn operating that business, what kind of 
business, if any, do you engage in? 

A. A mill in Benton County, Oregon, and teed — 
and seed business. ; 

Q. What is the nature of the seed business? 

A. ‘The processing of seed; that is, as it comes 
from the farm, and cleaning it, and getting it ready 
for marketing purposes—tye grasses, vetches, clov- 
ers and fescue grasses, and all different types of 
seed and grains that are produced in this section— 
white oats and barley as well. 


Grange Oul Co. of Linn & Benton Counties ii 


(Testimony of M. J. Looney.) 

Q. What buildings did you use for that pur- 
pose? 

A. Had three buildings, one that we had the 
office in, and [3] another that was a kind of a ware- 
house, and another a storage warehouse. 

@. .What time of year would the seeds come 
into the building? 

A. They usually start, the first seeds, night after 
the Fourth. English rye grass is the first seed. 

Q. The Fourth of July? 

A. Right after the Fourth of July. 

@. ‘hen how long does it continue? First, what 
is done with the seeds when they come in? 

A. The farmers haul their different crops im; 
then they are put through cleaners and cleaned 
and processed, sacked and made ready for the 
market. 

Q. How long, ordinarily, does the operation con- 
tinue from July 4th on through the rest of the 
year? 

A. It takes pretty well up in late November 
by the time the crops are usually cleaned up, or 
even up to the first of the year. 

Q. Lefore it is all shipped out? 

A. Before it is all shipped out. 

Q. And frequently a good deal later? 

A. It is not all sold by that time. What L mean 
is, that the farmers generally have thei crops 
cleaned by that time, but it isn’t all sold or shipped, 
and runs into the next year. 

Q. In the cleaning operation, just state in what 
condition the crops come to your warehouse? 
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(Testimony of M. J. Looney.) 

A. Well, for instance, common rye grass is 
sowed with hay and [4] vetch and it makes a mix- 
ture of hay, vetch and rye grass, and then it is 
cleaned and separated and brought up to the re- 
quired standards before shipping to markets in the 
other countries. . 

Q. Axe other seeds mixed, also? 

A. Yes, all types of seed more ov less are inter- 
mingled. That is, the fescue will have rye grass 
with it and will have to be separated and the 
clovers will have foul stuff im the clover, such 
as sorrel, buckhorn and mustard. 

My. Buell: J do not see, your Honor, how that 
line of testimony has any bearing on this par- 
ticular case. It is going into the nature of the 
farming business rather than the claim on the 
warehouse. 

Mr. Weatherford: J have finished the line of 
questioning that 1 intended, your Honor. i am 
simply showing the nature of the business, in gen- 
eral, that they were engaged in and work that was 
required and so forth, in order to show that the 
mistake was not willful. We claim that it was an 
inadvertence. J wish to show the nature of the 
business, which will be borne out by other wit- 
nesses, to show that the managers were pretty 
well occupied in handling this type of business. 

Q. How often would your board otf directors 
meet ? A. Met once a month. 

Q. How did you handle the management of — 
this Monroe warehouse and business ? 
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(Testimony of M. J. Looney.) 

A. Hired a manager by the year and he ear- 
ried on the business. [5] 

@. Were the details of the business up to him, 
and the marketing and so on? 

A. Yes, we just checked the reports monthly 
and checked on the business. 

Q. With reference to the handling of insur- 
ance 
A. That was up to the manager at all times. 

@. What was the policy of your co-operative 
with reference to carrying full insurance on all 


merchandise ? 


Myx. Buell: Object to that, your Honor, as in- 


material and irrelevant as to what their policy 
was. The question is what imsurance they had 


at the time of this loss. 
The Court: Answer, subject to the objection. 
(Question read.) 

A. We expect the manager to have everything 
fully covered at all times in the co-operative, and 
all interests. 

Q. (By Mr. Weatherford): When did you or 


the other members of the board, as far as you 


know, discover the error on the report that was 
made by the manager in this case? 

A. The first I knew of it—I don’t remember 
the date, but it was after the time we met in 
your office. 

Q. Was that before or after the fire? 

A. ‘That was after the fire. 
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(Testimony of M. J. Looney.) 

@. Do you know whether it was soon after the 
fire or a considerable time? 

A. Well, it was some little time after we was 
notified—Of [6] course, we had notification of the 
fire right away but we didn’t know anything about 
the coverage of the insurance until we met with 
you in your office. 

@. Had there been some adjusters there at that 
time, the time that you had the meeting, adjust- 
ing the loss? 

A. tL couldn’t say on that point. 

Q. You don’t recall? ie INO: 

My. Weatherford: We will offer in evidence 
the insurance policy, your Honor, No. 1383021. 

The Court: Do you have a lot of exhibits? 

Mi. Weatherford: Yes. 

The Court: Put them all in. 

My. Weatherford: We offer all the exhibits that 
we have, No. 1 to No. 16, inclusive. 

My. Biggs: Shall we take the time to mark them 
now ¢ 

The Court: The Reporter will mark them later. 
He will give them the same numbers as they are 
marked as pre-trial exhibits. 

(Plaintitf’s Pre-Trial Exhibits were thereupon 
received in evidence and marked as Trial Ex- 
hibits, as follows:) 


PLAINTIFE’S EXHIBITS 


1. Insurance Policy No. 133021 issued by De- 
fendant to Plaintiff. 


go 
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(‘Testimony of M. J. Looney.) 
2. Letter dated August 20, 1946, from The Mill 


_ Mutuals [7] to Grange Oil Company. 


3. Letter dated October 2, 1946, from The Mill 
Mutuals to Monroe Feed Store. 

4. Letter dated February 11, 1947, from the 
Mill Mutuals to Grange Oil Company. 

5. Copy of letter dated February 18, 1947, from 
Mark V. Weatherford to Michigan Millers Mutual 
Fire Insurance Company. 

6. Document entitled ‘‘Sworn Statement im 


| Proof of Loss,’’ proposed proof of loss submitted 


by Defendant to Plaintiff. 
7. Carbon copy of letter dated March 10, 1947, 


from Mark V. Weatherford to Michigan Millers 


Mutual Fire Insurance Company. 

8. Carbon copy of proof of loss submitted to 
Defendant by Plaintiff. 

9. Letter dated March 11, 1947, from ‘The Mill 
Mutuals to Mark V. Weatherford. 

10. Letter dated April 14, 1947, from The Mill 
Mutuals to Grange Oil Company. 

Jl. Carbon copy of letter dated April 24, 1947, 
from Grange Oil Company to The Mill Mutuals. 

12. Letter dated May 8, 1947, from The Mill 
Mutuals to [8] Grange Oil Company. 

13. Carbon copy of letter dated June 12, 1947, 
from manager of Grange Oil Company to ‘The Mill 
Mutuals. 

14. Letter dated May 19, 1947, from law offices 
of Shank, Belt, Rode & Cook to Messrs. Weather- 
ford & ‘Thompson. 
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15. Carbon copy of resolution of board of di- 
rectors of Grange Oil Company, bearing date of 
May 28, 1947, unsigned. 

16. Tabulation of figures bearing heading 
“Grange Oil Company of Linn and Benton Coun- 
ties, Monroe, Oregon; Fire; January 9, 1947.”" 

Mi. Buell: Does the Court wish objections to 
any exhibits to be stated now? 

Lhe Court: You may state your objections dur- 
ing the recess or at any time durimg the trial, and 
the exhibits will all be admitted subject to what- 
evel’ objection you may have to offer. 

Mr. Weatherford: 1 think that is all the ques- 
tions we have of this witness. 

Mr. Buell: No questions. 

(Witness excused.) [9] 


VERNON C. JONES 
was thereupon produced as a witness on behalf 


of Plaintiff and, being tirst duly sworn, was ex- 
amined and testified as follows: 
Direct Examination 
By Mir. Weatherford: 
State your name, please. 
Vernon C. Jones. 
What is your age? 
Fifty-five. 
Where are you living now? 
In Eugene. 


rOoPORES 
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Q. Where were you living in 1946 and 1947, and 
prior thereto? A. Corvallis. 

Q. What position, if any, did you occupy with 
the Grange Oil Company during the year 1946 
and the year 1947? 

A. I was manager of the Monroe Feed Store, 
and secretary and treasurer. 

Q. When did your relationship cease ¢ 

A. On October Ist, 1947. 

Q. State briefly the type of business that you 
conducted there for the plaintiff at Monroe? 

A. Well, we were a co-operative cleaning ware- 
house and also a feed business. We would take 
seeds in from the farmers, weigh them up, give 


them a lot number and store them, and then proc- 


ess them or clean them later. he volume of busi- 
ness was around [10] $600,000 a year that we did. 
Q. When would the cleaning start: 
A. It was almost continual with that particular 
warehouse. The capacity of our cleaning equip- 


ment was not equal to take care of the volume of 


seeds that we had brought in; took practically 
the full year. There would be our rush season 


_ when they would come in and then we would store 


and clean through the winter. 

Q. What did you have in the way of cleaning 
equipment ? 

A. We had three cleaners, spirals, and other 
machinery for cleaning various seeds. There ts 
a considerable difference in the type of machin- 
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ery. We had cleaning machines, agitators of dif- 
ferent kinds, all different kinds of machines. 

Q. What is the fact as to the operation of 
those machines as to requiring skill and constant 
supervision ¢ 

A. Well, there isn’t any two farmers’ seed that 
cleans alike. Your machine has to be continually 
changed. When you change lots you change the 
machine. Naturally, they have to be looked over. 

Q. What is your expericnce i superintending 
and operating that type of machinery ? 

My. Buell: Object to that. 

Q. (By Mr. Weatherford): Axe you skilled at 
it? 

Mr. Buell: We object to that line of testimony, 
your Honor. There is no issue here as to whether 
or not there was any intent to defraud on the 
part of the plaintiff, and I don’t see how this 
testunony with regard to the nature of the clean- 
ing and [11] processing of seeds bears on the con- 
struction of this policy of insurance. 

The Court: He may answer, subject to the ob- 
jection. 

(Question read.) 

A. Well, I have had a great many years’ ex- 
perience with machinery of that type, all types, in 
fact. 

Q. (By Mr. Weatherford): What is the fact 
as to the situation regarding help during the year 
that this controversy arose ? 

A. Very hard to get help that was efficient. 
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Q. What was the situation as to the cleaning 
business itsel{? What attention did you have to 
give to it as superintendent and manager ot the 
business ? 

A. Well, L had to practically watch over a lot 
aud inspect the lot as it was being run. 

Q. What other duties did you have with ref- 
erence to receiving the crops trom the various 
farmers ¢ 

A. Well, we bad the selling end of it. We sold 
the seeds and took care of the shipping—manage- 
ment of the office. 

®. How about keeping the crops separate as 
to each farmer, the lots of seed? 

A. Well, that is pretty hard to do; Just got to 
be up on your toes and watch all the time. ‘he 
cleaning men that operate the cleaners, cleaning 
a certain number of sacks, they might leave a 
few sacks in that lot that might get placed off 
separately and left and naturally the man would 
not have all of his seeds [12] cleaned. You had 
to be real careful to keep these lots separated dur- 
ing the wintertime. From the cleaner, each bag 
is marked with the man’s number on it and stored 
separately—goes to the fumigator first on the 
vetches, and then stored in the warehouse. 

Q. What is the purpose of the fumigation? 

A. To kill the weevil in the grain. 

Q. Did you also have charge of the insurance? 

A. That is right. I had charge of all insurance 
to start with, and then instructed our emplovees, 
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our bookkeepers, to keep the inventory up and 
Lepore, 

Q. in your oftice how many employees did you 
have ? 

A. We had three besides myself. 

Q. Who were the employees / 

A. Miss Gilder, Mrs. Koach and Mrs. Miller, 

Q. What pait of the insurance business did 
Miss Gilder have to do with ¢ 

a. She naturally took care of the inventory and 
she reported, made the reports for me to sign; but 
if it came to raising the insurance, or if our inven- 
tory raised it, then 1 advanced our insurance. I 
would call and advance the insurance. 

Q. How would you communicate that to the in- 
surance agents / A. by telephone. 

Mr. Buell: Which insurance agent are you ie- 
ferring to? 

Mr. Weatherford: I said ‘‘agents.”’ [ mean of 
the insurance [13] companies that you did business 
with. 

@. Who were the agents that you talked with? 

A. With the Sun and Home, Jack Porter in 
Corvallis, and with 'The Mill Mutuals, My. Sankela 
of Seattle, and also Mr. Brockman—I don’t re- 
member the name. I can’t say the name. | called 
aud ordered insurance raised as the seed came in. 

Q. Well, this letter from The Mili Mutuals, in- 
troduced in evidence as Plaintiff’s Exhibit No. a 
under date of August 20, 1946, was that the result 
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of your first telephone conversation with The Mill 
Mutuals ? 

A. That was the result of a telephone conversa- 
tion. I don’t know if it may be the first, but it 
is the result of a telephone conversation. 

Q. With whom? The one who signed the letter ? 

A. Yes, I believe the one that sigued the letter. 

The Court: What is the name on it? 

Mr. Biggs: We haven’t got the exhibit mght 
here before us. Do you remember what the name 
of that gentleman is? It is Exhibit No. 2. 

The Court: He is having trouble with the name. 
Somebody help him out on the name. 

Mr. Biggs: Sankela is the author of the letter. 

Q. (By Mr. Weatherford): How do you pro- 
nounce the name? A. Sankela. 

Mr. Biggs: Sankela, if I am correct. [14] 

A. Sankela. I don’t pronounce the name the 
same as you do. 

Q. (By Mr. Weatherford): During the year 
after that letter, did you have numerous telephone 
conversations with this gentleman, Mr. Sankela, 
over the telephone? 

A. No. He was a pretty hard man to get hold 
of. I couldn’t always get him, [ will say that. He 
is a pretty hard man to get hold of, but we got 
someone in the office usually; but what the name 
was 1 won’t say. I can’t. 

q. Likewise with the other agent, Jack Porter? 

A. That is right, with Jack Porter. 

Q. What did you do if you wanted to raise the 
insurance with Jack Porter? 
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A. I would just go to the telephone and call 
up and tell him I wanted certain insurance on 
a certain warehouse, at the flax warehouse, No. 1 
or 2. That is the way I did. 

Q. By telephone? A. Yes. 

Q. How long after the telephone conversation 
would you receive written evidence of the rais- 
ing or lowering of your insurance? 

A. Well, anywhere from a week or ten days, 
sometimes might be longer. 

Q. How long did you number your buildings 
so as to identify them, the buildings that you were 
doing this business in ? 

A. I believe that was done by the former mana- 
ger before £ came in there. [15] 

Q. How were they classified % 

A. No. 1 and 2, and then we had one that was 
a ved barn. We called it the hay bain, and we 
had certain storage in there, and we had certain 
storage in the Southern Pacific freight depot: we 
had storage, over a thousand ton of seed, at the 
flax plant during this time, around a thousand 
tons of seed, close to it. 

Q. Where did you receive the seed, most of it? 

A. Most of it was received at No. 1 warehouse 
and then directed to No. 1 or No. 2, depending on 
the seed, what variety. 

Q. Did you make any raise in insurance there, 
and, if so, about when, with the companies repre- 
sented by Jack Porter? 
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A. ‘Took over the management on the Ist day 
of January, 1945, 1 believe—1946, that would be— 
and when the audit of the books was completed, 
which was somewhere around the 25th of January, 
the inventory showed $130,000 worth and they had 
coverage with The Mill Mutuals of up to $100,000, 
and the manager, the previous manager, was there, 
and J asked him if that was the propery amount 
of insurance, that I considered that it was low, 
and that we should get more if we could get it 
from The Mill Mutuals, and then I called Porter 
somewhere around between that and the Ist of 
February, and we got $25,000 on No. 1 and $25,000 
on No. 2 buildings, the contents of the buildings, 
I should say. 

@. That is, the merchandise and seed in the 
buildings? [16] A. That is right. 

Q. Would that be constant now, that surance? 
Was that constant? Did you always keep that 
amount ? 

A. With Mr. Porter we would keep that $25,000 
on either building continuously, as long as we 
were there. 

q. Did you raise that insurance or attempt to 


raise it at any time? A. I did. 

Q. When? 

A. Somewhere in August, I would say. 

Q. What year? A. 1946. 

Q. How did you raise it? What was your means 
of communication ? A. ‘Telephone. 


Q. With whom? 
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A. I meant to say Mr. Porter. 

Q. Personally, or with someone in the office? 

A. Oh, I couldn’t say to that. Possibly it was 
the office help. I can’t remember whether it was 
Mr. Porter or an office worker. 

Q. What did you direct or request in the way 
of insurance? 

A. I requested $25,000 on either building, on 
No. 1 and No. 2. 

Q. That is, a total of $50,000? 

A. $90,000, that is right. Then we made up 
these reports to The Mills Mutual; Miss Gilder 
did. [17] 

Q. What did you tell her? 

Mr. Buell: Just a moment, for the record. We 
would like to have Mr. Porter identified in the rec- 
ord as to what companies he represented. 

Mr. Biggs: I think we might stipulate, the 
Sun and the Home. 

Mr. Buell: And that he had nothing whatsoever 
to do with the defendant, The Mills Mutuals. 

Mr. Biggs: I think that is correct. 

Mr. Weatherford: Yes. 

Q. What companies did Jack Porter represent ? 

A. The Home Insurance Company and the Sun 
Insurance Company. He represents more, but those 
two 


Q. What caused you to call up his agency to 
increase this insurance by $25,000 on No. 1 and 
by $25,000 on No. 22 
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A. Our inventory raised, more grain in, more 
seeds. 

@. Then, after you had this telephone conver- 
sation, did you report to Miss Gilder, ov was she 
there in your hearing when you made the order? 

A. Well, I would say she was there. She was 
there every day and the telephone was on the desk, 
and her desk was across from there. I reported 
that we had another $25,000 on each building. 

Q. What is the fact about your good faith in 
believing that you did have $25,000 additional in- 
surance at that time on Warehouse No. 2? 

A. Well, we naturally believed we had and we 
reported it that [18] way. 

Q. You reported to The Mill Mutuals that you 
did have that additional $25,000 on them, which 
would have made $50,000 on No. 2? 

A. That is right. 

Q@. Who reported to you that the inventories 
required additional surance ? 

A. Miss Gilder. 

Q. Who made up the report that you sent to 
The Mill Mutuals stating that you did have $50,000 
on No. 2? A. I would say Miss Gilder. 

q). Did you sign those reports? 

A. J signed them, always. 

Q. Did you send these reports in continuously 
from the time you made the raise in the insur- 
ance, as a matter of fact A. Yes. 

Q. From the time of this telephone conversa- 
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tion in the summer of 1946 until the time of the 
fire, each month? A. Yes. 

Mr. Buell: According to the pre-trial conter- 
ence, the report for November was the last report 
made prior to the fire? 

Q. (By Mr. Weatherford): Then, until the No- 
vember report ? A. Yes. 

Q@. During all that time, what did you actually 
believe was the amount of insurance that you had 
from Jack Porter’s companies, [19] the Sun and 
the Home, or either of them, on this Building 
No. 2, the contents of Building No. 2? 

A. $50,000. 

Q. When did you discover it was less than that 
amount ? 

A. I believe Mi. Sankela mentioned it to us 
first after the adjustment was made, I believe, or 
at that time. 

Q. You mean after the fire? 

A. After the fire. 

Q. M2. Sankela, of the defendant, The Mill Mu- 
tuals ? A. Yes. 

Q. State the circumstances under which he told 
you? 

A. Well, he mentioned that he didn’t know— 
that we only had $33,330 on there, and we thought 
we had $50,000, with Mr. Porter, with the Sun 
and the Home, and he didn’t know what his com- 
pany would do about that. I believe that was the 
words, as I remember, he said. 

@. Was he one of the adjusters? 


Grange Oil Co. of Linn & Benton Counties G3 


(Testimony of Vernon C. Jones.) 

A. That is right. Mr. Sankela was one of the 
adjusters. 

Q. Mr. Sankela represented what company ? 

A. The Mill Mutuals or Michigan Millers. 

Q. Who represented the Sun and the Home 
companies ? A. Mr. Moe. 

Q. Did the two of them work together? 

A. That is right. 

Q. You reached an adjustment as to the amount 
and value of the [20] contents of that building that 


was lost by fire, No. 2? A. That is right. 
@. After that was done, you say this conver- 
sation occurred ¢ A. That is right. 


Q. What did you do then? 

A. If I remember right, it was late in the eve- 
ning and, as soon the next morning as I could— 
These policies were in the bank vault at Monroe. 
As soon as I could, I got those and went to Por- 
ter’s office to see whether we were short or whether 
we had $50,000 on it. 

@. What else did you do after you went to 
Porter’s office? 

A. Well, I believe I contacted Mr. Weather- 
ford, was the next step I did on it. 

Q. That same day? 

A. JI think that same day. L am not sure. Yes, 
that same day. 

Q. Was that the first time you actually knew 
that you did not have $50,000? 

A. That is right. 
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Q. And only had how much? 

A. $33,300 from the Sun and the Home 
330 1s what it was actually. 

Q. ln your business there, were there a num- 
ber of imsurance policies that came under your 
management ? A. About seven. 

Q. All different types of insurance? [21] 

A. hats richr 

Q. What is the fact about endorsements of 
various kinds being received by you on those vari- 
ous policies ? 

A. J don’t understand that, Mr. Weatherford. 

Q. Well, I am asking whether the insurance 
companies sent you endorsements to go on these 
policies ? AS Yes, they did; that istiehie 

Q. Endorsements of various kinds? 

A. That is right. 

Q. When they came, what did you do with them? 

A. Well, we used to have to go and get the 
policy. 

Q. What? 

A. We used to have to go and get the policy— 
Lots of times, maybe, that wasn’t done for a day 
or two after they came—and attach them to the 
policy. 

Q. Who did the attaching? 

A. Miss Gilder, the bookkeeper. 

Q. The policies, you say, were kept in the bank 
vault ? A. That is right. 

Q. Did you, in the conduct of your business, pay 
much attention to these endorsements when they 
came ? 


$33,- 
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A. Didn’t have the time. No, I didn’t pay 
much attention. I couldn't. 

Q. After this error was discovered, you found 
these policies Jack Porter had sent to you, sent 
to your company? [22] A. That is right. 

@. Had you ever read them or known the con- 
tents of them prior to the time that you have men- 
tioned, after the fire? 

A. JI don’t remember of reading them. 

Q. If you had read them, you would have dis- 
covered the mistake, would you not? 

A. That is right. 

Mr. Nelson: That is objected to, your Honor, 
what he might have discovered when he had them 
there and could read them. 

The Court: That is stricken. 

Mr. Nelson: What is that, your Honor? 

The Court: Stricken. 

Q. (By Mr. Weatherford): Are you very fa- 
miliar with insurance? A. 1 am not. 

Q. This provisional insurance, so-called, in The 
Mill Mutuals, requires some audit or classifica- 
tion of your valuation and your stock on hand? 

A. Yes, siv. 

Q. Does it not? A. Yes, sir. 

Q. What is the fact at the end of the year as 
to whether your company is audited or not? 

A. The books are audited by our company the 
first of the year, by the auditor. 

Q. Is that an independent auditor? 

A. An independent auditor, that is right. [23] 
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Mr. Buell: What sort of an audit was made 
and when ? 

Mi. Weatherford: IL am just showing that all 
of their business is audited every year, and then I 
was going to follow that up by showing if there 
had been a mis-valuation any time it would have 
been revealed in that audit; or if there was a 
mistake in the valuation or in the insurance, it 
would then have been discovered. 

Myr. Buell: You mean an audit had been made? 

Mr. Weatherford: No. I am maintaing that 
had not been made at the time of the fire. The fire 
occurred January 9th. It would have been made 
before the anniversary of the policy, which was in 
May. 

Mr. Buell: It seems to me we are concerned 
with what has been done. 

Mr. Weatherford: As to their method of doing 
business. 

Mr. Buell: Not what might have been done. 

My. Weatherford: I am trying to show their 
method of domg business, that is, the way they han- 
dled it. 

My. Buell: If an audit was ever made, that audit 
is the best evidence of what is covered and what 
it would disclose and would not disclose. 

Mr. Weatherford: We don’t have it for this 
year. 

Mr. Buell: I object to any testimony on the part 
of the plaintiff with regard to an audit. 
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Mr. Biggs: May I be heard one minute? [24] 

The Court: Yes. 

Mr. Biggs: ‘The contention is made in the pre- 
trial order that the only possible information the 
company could have as a basis for adjusting its 
premium at the end of the year, the determination 
of the final premium, would be 

The Court: What company ¢ 

Mr. Biggs: The Mill Mutuals, the defendant in 
this case—was the interim report made by the 
plaintiff, the insured. 

The Court: Whose contention is that? 

Mr. Biggs: That is the defendant’s contention 
in this case. They have said they were depend- 
ent solely on the interim reports that we made, 
and we want to show, in the normal course of 
business, that they would have had all this mnfor- 
mation given to them, and I think their policy in 
fact requires them to make an audit from the books 
at any time, to satisfy themselves. 

Mr. Buell: ‘The policy, your Honor, wili speak 
for itself as to whether or not an audit is required 
and whether or not the defendant has the power 
to go in of its own accord and make an audit. ‘Lhe 
policy will disclose that there is no such provi- 
sion. 


The Court: He is just showing how he made 
his mistake. 

Mx. Buell: He is showing how he made his mis- 
take, but they are going to try and show that they 
would have picked up the error and we submit they, 
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are not entitled to do it because it is in the nature 
of self-serving evidence. 

The Court: Go ahead. [25] 

Mr. Nelson: Of course, we do not have the audit 
here at all. 

Q. (By Mr. Weatherford): What was the scope 
that you customarily followed or that was cus- 
tomarily followed by the auditor? What did he 
audit ? 

A. He audited the records entirely. He audited 
everything from the start of the year through. 

Mr. Buell: Could we have a continuing objec- 
tion to any testimony on the part of the plaintiff 
as to an audit? 

The Court: How could he audit a telephone 
conversation ? 

A. Couldn’t audit a telephone conversation; he 
couldn't, but he audited our records completely. 

Q. (By Mr. Weatherford): Hor the year 1946 
had that audit been started or completed / 

A. It had not been started. 

The Court: What is your testimony going to 
be as to why he did not get this insurance / 

Mi. Weatherford: Only that the clerk misun- 
derstood his order. 

The Court: Porter’s clerk? 

Mr. Weatherrordee ies: 

‘The Court: Are you going to produce the clerk ? 

Mi. Weatherford: We did not intend to. We ad- 
mit they in good faith understood it as only $25,000. 

The Court: Porter? [26] | 
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Mr. Weatherford: Porter’s people, and they sent 
an endorsement, as they understood it, which was 
not seen by Mr. Jones, and that is all the evi- 
dence we will have on the subject. 

Q. You were in my office at the time the board 
of this Grange Oil Company met, at the various 
times when they considered this controversy with 


The Mill Mutuals, were you not? A. Yes. 
Q@. And heard all these conversations and par- 
ticipated in them? A. Yes. 


Q@. And were you present when letters were 
written to The Mill Mutuals? 

A. That is right. And later at the time the 
$70,000 was paid. 

Q. Do you remember the letter wherein we ten- 
dered the company an additional premium, if any ? 
You were present when that letter was written / 

A. That is right. 

Q. I will get the number of the exhibit in a 
minute. 

Mr. Biggs: I think it is Plaintiff’s Exhibit 
No. 13. 

Q. (By My. Weatherford): All right. Plain- 
tiff’s Exhibit No. 13, dated June 12, 1947, to ‘The 
Mill Mutuals, and signed by yourself as manager 
of the Grange Oil Company, and in which it 1s 
stated ‘‘And we hereby tender you the full amount 
of the premiums on the actual risk which we claim 
you carried.’’ Were you present when that lerter, 
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dated June 12, 1947, was written and signed by 
you? A. I was. [27] 

Q. At that time was the money available for 
the Grange Oil Company to pay it? 

A. That is right, yes. 

Q. At that time did you know what the actual 
amount of the premium for the risk that you 
claimed was carried was, amounted to? 

A. No, I didn’t. 

Q. Or did you have any way of knowing that? 

A. I had no way of knowing. 

Q. At the time of the institution of the suit or 
the action in this case was the money available? 

A, It was. 

Q. And it is still, at this time? 

A. It is still, at this time, yes: 

The Court: Did Porter’s company recognize this 
surance ? 

Mo. Weatherford: Porter's company paid all the 
insurance that they actually wrote. 

Mr. Biggs: Didn't pay the additional, no, your 
Honor. 

The Court: They denied lability ? 

Mr. Weatherford: Yes. That was paid imme- 
diately, all of their imsurance. | 

The Court: They deny lability on this insur-— 
ance, that he says he put through on the telephone. © 

Mr. Weatherford: Yes. . 

Mr. Biggs: The order was for $50,000, and they — 
put in for [28] $25,000 on each of the two build- | 
ings, and there is $25,000 that they recognize they ~ 
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were liable for. I just wondered if we made that 
elear to your Honor. 

The Court: In other words, this case is being 
tried on the assumption that you didn’t get the 
insurance until this telephone call. . 

Mr. Biggs: That is correct, didn’t get the 
$25,000. 

Mr. Weatherford: And in this case there is 
$16,000 odd which the defendant claims we were 
carrying ourselves. 

The Court: I understand. 

Mr. Weatherford: And we claim it was an in- 
advertent error and of that $145,000 they have only 
paid $70,000. 

The Court: Of course, you could have sued on 
another theory for the additional $25,000. 

Mr. Weatherford: Yes, we might have, unless 
we had been estopped by his actually sending the 
receipt that we overlooked. 

The Court: Your theory is that he probably 
made a mistake. 

Mr. Weatherford: That is right. 

The Court: Your theory here is that you made 
the mistake. 

Mr. Weatherford: No. Our theory is that Por- 
ter made the mistake, and the mistake was made 
and. 


Me Court: All right. Your theory ts that every- 
body made mistakes. 

Mr. Weatherford: Well, we made the mistake 
of not seeing and catching Porter's mistake. [29] 
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The Court: All right. 

My. Biggs: That is right. 

The Court: I still say you could have sued 
Porter and tried to hold him on the $25,000 on 
the telephone call. 

Mr. Weatherford: Yes. 

The Court: I don’t say “hold him.” 2 sag 
“tty to Nolen: ~ 

Mr. Weatherford: I believe that is all the ques- 
tions I have. 

Cross-Examination 
by Mr. Buell: 

Mr. Buell: JI want the record to show the ap- 
portionment of that second $25,000 issued by Por- 
ter is $16,000 to No. 1 and $8,000 to No. 2. 

Mr. Biggs: I think that is all covered by the 
pre-trial order. I think it is only restating what 
is in the pre-trial proceedings, and that is pre- 
cisely what the situation is as to that insurance, 
your Honor. Prior to that telephone call that 
the witness made in August, 1946, there was a 
policy of $25,000 on each of the two buildings. He 
ordered $25,000 additional on each building. Por- 
ter’s clerk accepted this as $25,000 on both build- 
ings. This additional $25,000 was divided, for some 
reason about which I have not yet been informed. 
I don’t know whether Mr. Porter could help us 
with that or not. We have a call in for him now. 
it was divided, one-third on one building and two- 
thirds on the other, so that, instead of $25,000 or- 


EEE orm... 
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dered for [30] Building No. 2, only $8,333 addi- 
tional insurance was placed on Building No. 2. 
The specific insurance was but $33,000 instead of 
$50,000 which the Grange Oil Company thought 
they had. I think those were all stipulated facts. 

Q. Miss Gilder and Mrs. Roach and Mrs. Mil- 
ler did all the work in the office, is that right? 

A. Yes. 

Q. They did not work out im the seed-clean- 
ing part of the business ? 

A. Mrs. Roach, during the busy season, some- 
times. The other two worked in the office. 

Q. Did Miss Gilder have general charge of the 
office work ? A. That is right. 

Q. Was she your bookkeeper also? 

A. She was the head bookkeeper for the com- 
pany. 

Q. In so far as the running of the office was 
concerned, during the busy period, you relied on 
Miss Gilder and on the reports that she gave 
you to sign? A. Yes. 

Q. Do you have any record of when you re- 
ceived the endorsement or rider from Mr. Porter's 
office as a result of your ordering of additional 
insurance in August? 

A. I couldn’t say that I could give you the 
exact date; some time in August. 

Q. In other words, the rider got there some 
time in August? A. What is that? [31] 

Q. The rider or endorsement came into your 
office some time in August? | 
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A. I couldn’t say the date it came in. 

Q. You think the insurance policies themselves 
were kept in the bank? A. That is fiche 

Q. In the vault? A. That is tele 

Q. J believe you also testified as the endorse- 
ments came in they would eventually be taken down 
to the bank? A. Wes! 

Q. And affixed to the appropriate policy ? 

A. Yes. 

Q. When you went to the vault after the loss 
to pick up the policies issued by the Sun and 
Home companies, was the last endorsement at- 
tached to those policies? 

A. I don’t remember. 

Q. When you went to the vault to pick up those 
policies, didn’t you check to see how much insur- 


ance there was? A. I did. 
@. You found that there was only $25,000 and 
$8,333 in there? A. Yes. 


Q. So the endorsement was on the policy at the 
time? 

A. It must have been. The policies were in a 
box. I wouldn't say they were on the policies, at-— 
tached to them. [32] 

Q. but they were in the vault? A. Yes. 


Q. Did any particular person take those va- 


rious endorsements over to the vault? 
A. I did. 
Q. You did? A. Yes. 
Q. You took them all over? A. Yes. 
Q. Did Miss Gilder ever take any over? 
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A. No. 

Q. Do you still have those policies in your pos- 
session ? 

A. We don’t. We returned them. 

Q. Returned them to the Sun and Home? 

A. Yes. 

The Court: | thought he didn’t have anything 
to do with the imsurance or putting endorsements 
on the policies. Didn’t he just say so? He took 
them over to the bank. 

Mr. Buell: He did, yes, your Honox. 

The Court: Do you get the point? 

Mr. Biggs: I do. I wonder if the witness has 
made an error. 

A. Any mail that comes in—any policies that 
come 

Mr. Biggs: That is not the point of the Court's 
remarks. Did you say a moment ago that Miss 
Gilder took care of the [83] insurance and took 
the insurance riders down to the vault? 

A. No. 

Mr. biggs: Pardon. 

A. My intentions were not that way. 

Mr. Biggs: Did you make that statement? 

A. I didn’t make the statement because my in- 
tentions are that I opened the mail on the desk, 
and she gets the information off her books, usually, 
and she took care of the bank deposits for us; it 
was personal bank books. It didn’t belong to the 
company. 

The Court: In other words, he had this endorse- 
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ment at one time and took it over to the bank. 

Mr. biggs: That is correct. 

The Court: But she made some entry some- 
place. 

Mr. Biggs: Tell the Court what Miss Gilder did 
with respect to the entries on the records of the 
defendant. 

A. She reported to The Mill Mutuals that we 
had $50,000. 

My. Biggs: From what information? From what 
source did she get the information to enable her 
to make the entries and the report? I thought 
we could save some time here, your Honor. 

Lhe Court: Let him continue with his exami- 
nation. 

Myr. Biggs: All right. 

Q. (By Mr. Buell): Then we have gotten this 
far, that some time between August and prior to 
January 19th you took the endorsements that were 
issued by the Sun and Home to the bank and 
put them in the bank box? [34] A. Yes. 

Mr. Biggs: Answer aloud. It is hard for the 
Court to understand. 

AS Thats wish 

My. Biggs: And it is hard for the lawyer's 
to understand, if you do not speak up. 

A. Yes. Pardon me. 

Q. (By My. Buell): Do you recall when you 
took that particular endorsement over? 

A. No. 
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Q. You said that you personally opened the 
company’s mail as it came into the office? 

A. That is right. 

Q. That was every day? A. Every day. 

Q. And you read the mail before turning it 
over to Miss Gilder? Is that right’? 

A. Yes, my mail. 

Q. Krom time to time, as you received these 
various endorsements for your different fire in- 
surance policies, through the mail, what did you 
do with them; that is, the day that they came into 
the office ? 

A. Usually turned them over to Miss Gilder to 
record; usually was a statement with the premium 
on it and she wrote the checks out for those. [30] 

Q. Then would she give them back to you to 
take over to the bank? A. Yes. 

Q. Did you make a practice ot keeping a jour- 
nal or a ledger showing the amount of insurance 
that you had in effect at any particular time / 

A. We did have. 

Q. What sort of a ledger did you keep there? 
During that time, I mean? 

A. You will have to ask the bookkeeper. L am 
not a bookkeeper. What type of a ledger it was L 
wouldn’t know. 

Q. Do you ever examine the ledger? 

A. Oceasionally. 

Q. After this loss did you examine the books 
of your company to determine when this policy 
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or endorsements of the Sun and Home were posted 
in your books? 

A. J examined a copy of the report to The 
Mill Mutuals. 

@. Did you keep copies of the monthly reports 
of values that you sent to the Michigan Millers 
Mutual? A. Yes. 

Q. Referring to the reports of actual cash val- 
ues, did your office keep carbon copies of those 
reports ¢ 

A. I believe we did. I am pretty sure we did. 

Mr. Buell: I have no further questions. [36] 

Redirect Examination 
by Mr. Weatherford: 

Q. Concerning the insurance, the handling of 
insurance, who prepared the data for your valua- 
tions / A. Miss Gilder? 

@. Miss Gilder? A. Yes. 

Q. Is that what you had in mind a while ago? 

A. That is right. That is what 1 had in mind. 

Q. With reference to the policy itself, you han- 
dled that? 

A. Well, yes, I took care of the policies, that 
1s right; took them to the bank vault and put them 
away. 

@. Do you know of any reason, when you got 
these endorsements, why you did not notice them 
if they were less than the $25,000? 

A. I don’t know no reason why I overlooked it. 

Q. But did you, as a matter of fact, know that 
it was not $25,000 as you had ordered ? 
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A. No, I didn’t know but what it was $25,000— 
$50,000, it would have been; $25,000 and $25,000,— 
That is what I thought it was, and we entered it 
in the books that way, reported to ‘The Mills 
Mutual that way and continued to report. 

Q. At that time were you busy with the opera- 
tion of your mill? A. Yes. 

Q. What is the fact about any endorsements 
from the insurance companies? Did you pay any 
particular attention to them after [37] they came? 

A. Just a rubber-stamp manager, is all. 

Q. What? 

A. The manager is just a rubber stamp. He 
can’t attend to all details of everything. 

Mr. Weatherford: I believe that is all. 

Recross-Examination 
by Mr. Buell: 

Q. You knew that these reports of actual cash 
values were the basis upon which the defendant 
computed the premium that they arranged on the 
poliaes that they had issued to your company ? 

A. I did not. 

Q. Did you ever read through these reports 
that you made? 

A. I don’t suppose I ever did. 

Q. Do you recall ever reading this statement: 
‘We understand that if the average of the values 
entered in this statement is less than the average 
of actual cash values for the same days for which 
this statement is filed, the difference, in case of 
loss, shall be deducted from the actual cash value 
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at the time of such loss, and the remainder (after 
deducting non-provisional insurance, if any) shall 
constitute the actual amount of insurance in force 
under all policies covering under the provisional 
form.”’ 

You do not recall ever reading that? 

A. Jodomor 

Q. You did, however, know you were supposed 
to report the [38] amount of specitic insurance 
which you had on the various risks ? 

A. I don’t understand that question. 

Q. Did you know in this report you were re- 
porting the amount of non-provisional insurance 
or specific insurance that you had on your vari- 
ous warehouses, No. 1 and No. 2, and the others 
you have described? 

A. Yes, we realized that it was—that the re- 
port covered that. 

Q. Do you recall ever reading the red print in 
large letters in the lower left-hand corner of the 
report that states ‘‘ Under-reporting means under- 
insurance’’ ? 

A. I don’t remember of reading it. 

Lhe Court: This was not a case of under-re- 
porting or over-reporting. 

Mr. Buell: Over-reporting of the specific in- 
surance in effect and under-reporting of the values 
covered by the provisional policy. I have no fur- 
ther questions. 
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Redirect Examination 


By Mr. Weatherford: 

Q. Throughout your lifetime have you had— 
Before you got into this kind of work, had you 
ever had anything to do with provisional insur- 
ance ? 

A. Yes. We had it with the flax plant. We op- 
erated the Monroe-Benton County flax plant, and 
it was covered by six or seven policies. [39] 

Q. And you made these same kinds of reports? 

A. That is right. 

Mr. Weatherford: ‘hat 1s all. 

(Witness excused.) 


FLORENCE EK. GILDER 


was thereupon produced as a witness on behalf of 
Plantiff and, being first duly sworn, was exam- 
ined and testified as follows: 

Direct Examination 
By Mr. Biggs: 
State your name in full for the record. 
Florence EK. Gilder. 


That is Miss Gilder, is it? BX, YUSS, 
Where do you live, Miss Gilder / 
Corvallis. 


How long have you lived in Corvallis? 
About twelve years. 

What is your occupation ¢ 

Bookkeeper. 

I am sorry. I didn’t hear. 


OPerepreeo pe 
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A. Bookkeeper. 

Q. By whom are you employed, Miss Gilder ? 

A. At the present time? 

Q. Yes. A. The Grange Oil. 

Q. How long have you been employed by the 
Grange Oil? A. Since January 1, 1946. 

Q. Prior to that time by whom were you em- 
ployed ? 

A. Benton County Flax Growers Association. 

Q. Is that the predecessor-in-interest to the 
Grange Oil? A. No. 

Q. Or an associate or affiliate of any kind? 

A. No. 

Q. What were your duties as bookkeeper at the 
Grange Oil? 

A. At the present time I am taking care of 

Q. Jam speaking more particularly of the time 
involved in this lawsuit, from January 1, 1946, 
around to January 25, 1947. 

A. I took care of their accounts receivable, in- 
ventories, reporting the insurance and all custom- 
ary books. 

Q. Speak louder. 

A. The general ledger. 

@. The general ledgers? 

A. That is right. 

Q. When you went to work there January 1, 
1946, what did they have, if you can recall, in the 
way of any insurance record or ledger? 

A. They didn’t have very much of any kind of 
a record. [41] 
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Q. Did they have any record of the insurance 
that was then in effect, uf you recall? 

A. No, they didn’t have. 

Q. Did you make a record, a comprehensive 
record, as bookkeeper, of the policies of insurance 
in effect? 

A. Well, 1 had my own little schedule. 

Q. What did that schedule consist of? Tell 
us what that schedule was. A. Well—— 

Mr. Buell: Just a minute. Wouldn’t the sched- 
ule itself be the best evidence? 

My. Biggs: I am trying to find out. 1 am 
learning about this case as it goes along. I don’t 
know what the record was, but I think the Court 
asked if there was an insurance record of any 
kind. 

A. There was a ledger, my own little schedule, 
rather, so I could prorate my expenses for the 
month. 

(. Was there in existence, at the time you went 
to work for Grange Oil, or at any time from Janu- 
ary 1, 1946, around to January 20, 1947, the date 
of the fire, an office record of the complete insur- 
ance status of the company / A. There wasi.'t. 

Q. J mean by that a record of the policy num- 
ber, the insurer, the face amount, the premium due, 
or anything of that kind? 

A. There was not. [42] 

Q. Is there now such a record im existence, to 
your knowledge ? 

A. Well, I don’t know. There may be. I might 
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be able to find it, but it was not in any book or 
ledger; it was only on 

Q. Have you since then, at any time, even to 
date, maintained such a record down there? 

A. No, we don’t. 

Q. You do not have that kind of a record? 

A. No. 

@. Your responsiblity in connection with in- 
surance, you stated, was to make reports of the 
specific insurance and to pay the premiums as they 
were billed to you, is that right? 

A. Bhatismeic 

Q. Do you remember the data included in these 
reports which counsel has referred to, and marked 
Pre-Trial Lixhibits 18, 19 and 20, and so forth, which 
records 1 am now handing you? State whether or 
not you prepared those, Miss Guilder ? 

A. I did. 

Q. From what source did you get the infor- 
mation that you put into those reports! hat is 
what 1 am trying to find out. 

A. Well, they would bring the grain and seeds 
in every day; they were cleaned; they would have 
to clean the seed and we would ship 

@. You are speaking now more of the value of 
the stock? 

A. That is what 1 was trying to get at, to fig- 
ure the value of the insurance. [43] 

Q. I can understand that the value of the stock 
would be of importance, but I do not imagine the 
Court is interested in that. I was speaking about 
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insurance, specific insurance reported in the last 
few months by those reports. Ji GS, 

@. Where did you get that information, Miss 
Gilder ? 

A. From Mr. Jones. It was understood between 
us that $50,000 would cover our specific insurance. 

Q. Do you recall ever having seen a specific 
rider or endorsement on these policies and making 
a record of that for the purpose of your report? 

A. No, L didn’t see them. 

Q. Do you recall the placing of the insurance 
or any of the circumstances attendant upon it? 

A. No, 1 don’t. 

Q. Do you recall the telephone conversation that 
has been testified to? 

A. Well, yes, L heard several telephone con- 
versations regarding insurance. 

Q. In other words, you don’t remember this 
particular telephone conversation! You have no 
independent recollection of 1t? 

A. I ean’t swear that I remember this par- 
ticular one, but I heard several of them. 

@. But do you recall when you learmed and 
how you learned that the coverage was $00,000 on 
this Plant No. 2% [44] 

A. Well, I took care of the values in the in- 
surance and Mr. Jones and I usually discussed 
things, and it was our intention to cover it for 
$50,000. We understood that is the way it was 
covered. 


116 Michigan Millers Mutual Fire Ins. Co. vs. 


(Testimony of Florence E. Gilder.) 
@. You do know that you were told and under- 


stood that the amount was $50,000 ? A. Yes. 
Q. And you did fill that amount in on your 
report, did you? A. ‘That is right. 


Q. When did you first discover that was in 
error? 

A. I didn’t discover it until after the fire and 
we were working on the adjustment, and Mr. San- 
kela was down. After it was all figured and our 
adjustment came to the same conclusion, he re- 
minded me of the fact that we were not covered 
for $50,000. 

@. You say that he reminded you of the fact. 
What did he do, 1f you recall? What did he tell 
you { 

A. IL don’t recall—I don’t know that I exactly 
recall the words, but that we were not fully cov- 
ered up to the $50,000, and be didn’t know just 
exactly what his company would do. He said we 
might have to pay a little more premium to cover 
it, but he 

Q. Was that the first information you had that 
the amount of your specific insurance on this 
building was under $50,000 ¢ A. That is night. 

Q. How long had Mr. Sankela been down there 
making this adjustment [45] before that informa- 
tion was developed ¢ 

A. J think we worked all one day there. 

Q. Nothing had been said about specific in- 
surance until after the agreement was reached on 
the value of the inventory ? 
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A. That is right. 

Q. Is that correct? 

A. ‘The value of the inventory and plant, that 
is right. 

Q. ‘hen did you subsequently see the endorse- 
ment, after the policies had been obtained, after 
the adjustment and after Mz. Jones had gone 
down and got the policies? Do you remember then 
of having seen them? 

A. No, because 1 think he took them right 
away. I didn’t see them. 

®. You did not see them? A. No. 

. When you paid the premiums as they were 
billed to you, was there any statement of the exact 
amount of imsurance ov the premiums, as these 
statements came to you? 

A. Well, usually there was the insurance num- 
ber and the amount, and the amount of premiums 
but not the rate or which building the imsurance 
applied to. That was never stated on an invoice. 

Q. You simply paid them the amount for which 
they were billed? A. That is right. 

@. And no question was ever raised by you as 
to the amount of the premium? [46] 

A. No, because I couldn’t figure the insurance. 
I didn’t know whether they were—I didn’t know 
whether we were paying too much or too little. 

Q. But you learned for the first time from Mr. 
Sankela that your specific insurance Was not #00,- 
000. Did he tell you from whom he had learned 
that the insurance was not for $50,000" 
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A. No, he didn’t. 

Q. You didn’t know about that, or what source 
that came from? A. No. 

Mr. Biggs: I think you may cross-examine. 


Cross- Examination 
By Mr. Buell: 

@. You said you did not know of this error 
on the part of My. Porter in issuing that new in- 
surance policy until after the loss? 

A. Pat sere. 

Q. Do you not recall making any notation on 
any schedule or any journal entry or ledger entry 
or any entry on this schedule vou are referring to 
of the fact that you had $33,000 specific insurance 
on Building No. 2? Al No: 

Q. You did not have any records as to which 
insurance was on which building with each ditfer- 
ent company ? A. No. 

Q. Did you have that tabulated anywhere in 
your records? [+47] 

A. Just my own little schedule so I could report 
it to The Mill Mutuals, the value in each of these 
buildings. 

Q. What did you have noted on the schedule 
as to the specific insurance on Building No. 2? 

A. That was $145,000. 

Q. And the specific insurance in the Sun and 
the Home? 

A. I figured it was $50,000. 

Q. You had $50,000 entered in your schedule? 

A. Yes; and the reason I did that was to break 
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down the expense so I could charge the correct ex- 
pense each month when I had to make my financial 
report. 

Q. That schedule, then, was just made up from 
what you understood the company had in the line 
of insurance and did not result from your making 
accurate entires every time a new policy or en- 
dorsement came into the office? 

A. That is right. I waited for the invoice. 

The Court: This being co-operative, that break- 
down is apportioned among the growers, is that the 
idea ? 

A. The expense, yes, that is right. It would have 
to be. The grower was charged for his amount 
of insurance. 

Q. (Mr. Buell): That was the reason you kept 
that schedule, so you could apportion it? 

A. So we would have a breakdown on it, ves. 
As far as the premium itself was concerned, that 
was charged to my prepaid expense, in my gen- 
eral ledger. [48] 

Q. You prepared the reports of cash values that 
were sent by Grange Oil Company to The Mill 
Mutuals ? A. Yes, 

©. <And submitted them to Mr. Jones for Ins 
slenature ? 

See or nis sicnature, that is right. 

Q. Did you keep a copy of these reports in your 
records ? m Yos. 1 have all the report 

(). Are those here in court? 

®. lam afraid they are not. I doubt very much 
if Mr. Weatherford ever had them. 
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Q. Is this schedule you referred to in court? 

A. No. I didn’t think it was necessary because 
IT thought it was more for my own information 
than anything else. 

Q. Do vou know what period of time wag 
covered by the insurance policies issued by the 


Sun and Home companies, how long they were to 
run? 

A. I expect a year, unless they were canceled 
in the meantime. 

Mr. Buell: That is all. 


Redirect Examination 
Bv My. Biggs: 

@. As I understood your testimony, vour 
schedules were made for keeping track of the 
expense, more for keeping track of the expense 
of the insurance than the amount of insurance, is 


that correct? A. That is right. [49] 
@. That was so the expense could be appor- 
tioned among the growers ? A. That is right 


Mer. Biees: Thayvis all 
(Witness excused.) 

Mr. Biggs: That is all the witnesses we have 
available, if the Court please. We had a eall im 
to Corvallis for M1. Porter, but he has not ealled 
back yet. It may be we will have some additional 
evidence that we would like to submit to vour”~ 
Honor, but at this time that is all the testimony. — 

The Court: Do you have witnesses, M1. Buell? 

Mr. Buell: Yes, we have, your Honor. | 

| 
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The Court: How many? 

Mr. Buell: Just one. 

The Court: You had better put him on. 

Mr. Buell: At this time, your Honor, I would 
hke to have marked as Exhibit No. 27 reports of 
actual cash values rendered by the plaintiff to the 
defendant for the months of January, 1947, Decem- 
ber, 1946, February, March and April, 1947, which 
were received by the defendant, as indicated. 

The Court: Put all of your pre-trial exhibits 
in. 

Myr. Buell: ‘That was not marked as a pre-trial 
exhibit. 

At this time the defendant offers in evidence 
Defendant’s Pre-trial Exhibits No. 17 to No. 27, 
inclusive, as Defendant’s [50] Exhibits. 

The Court: They are admitted subject to any 
specific objection that may be stated at any time 
during the trial. 


DEFENDANT’S EXHIBITS: 


(Defendant’s Pre-Trial Exhibits were there- 
upon received in evidence as Trial Exhibits as 
follows :) 

17. Resolution of Plaintiff, dated May 28, 1947, 
embodying agreement between Plaintiff and 
Defendant as to payment and acceptance of undis- 
puted portion of the loss. 

18. Report of actual cash values made by Plain- 
tiff for the month of May, 1946. 

19. Hixst report of actual cash values made bw 
Plaintiff for the month of June, 1946. 
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20. Corrected report of cash values made by 
Plaintiff for the month of June, 1946. 

21. Report of actual cash values made by Plain- 
tiff for the month of July, 1946. 

22. Reports of cash values made by Plaintiff 
for the months of August, September, October and 
November, 1946. 

23. Work Sheet of Defendant, used in comput- 
ing earned premium for the policy year May 1, 
1946, to May [51] 1, 1947. 

24. Provisional ledger sheet of Defendant, show- 
ine posted average values for the stock in Build- 
ing No. 2 for the policy year. 

25. Copy of letter of Defendant to Plaintiff 
dated July 10, 1946. 

26. Copy of letter of Defendant to Plaintiff 
dated November 4, 1946. 

27. Reports of actual cash values rendered by 
Plaintiff to Defendant for December, 1946, and 
January, February, March and April, 1947. [52m 


Defendant’s testimony : | 
NEIL J. SANKELA | 


was thereupon produced as a witness on behalf of 
defendant and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination | 
By Mr. Buell: 
Q. Your name is Neil J. Sankela? 
A. hat issvaieht 1 
Q. What relation do you have to the defendant, 
Michigan Millers Mutual Fire Insurance Company? 
A. Well, I am employed by The Mill Mutuals — 
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in Seattle, and the Michigan Millers is one of the 
companies that is a member of The Mill Mutuals 


eroup. 

Q. How many companies are in The Mill 
Mutuals group? A. There are ten. 

Q. ‘The defendant is a Michigan corporation, is 
that right? A. That is right. 


Q. What is your capacity or title? 

A.. Assistant Manager. 

Q. Assistant Manager of the Seattle office, is 
that right? A. Right. 

Q. How long have you been in the insurance 
business ? 

A. Well, I have been with The Mill Mutuals 
since 1923—twenty-five years now. 

@. What type of insurance does The Mill 
Mutuals handle or write? [53] 

A. Well, in our Seattle office, which is known 
as the Pacific Department, we are known as the 
mill and elevator department and handle only grain 
storage and processing, grain processing with some 
seed cleaning plants. 

Q. In other words, a specialized type of insur- 
ance ? A. That is right. 

Q. The policy which was issued to the Grange 
Oil Company is known by the company as a Pro- 
visional Stock Policy. Would you state what kind 
of a policy that is? 

A. Well, we refer to it as a provisional adjust- 
ment form of policy. It is a policy that is designed 
by our companies, at least, principally for gram 
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dealers, and others, to protect fluctuating values of 
erain as it comes in the elevator, starting in the 
harvest season, when it might run up to high 
values in a month or six weeks, and this pro- 
visional adjustment form of policy was brought 
about, I imagine, about twenty-five years ago and 
is now in very wide use, particularly in the grain 
trade. 

Q. Is it used or is a similar type of policy. used 
also by stock companies as well as mutuals? 

A. Oh, yes. They have a provisional form of 
policy. 

Q. What was the hardship ot the difficulty, 
rather, which the grain and seed elevator and ware- 
house businesses were encountering which brought 
forth the development of this provisional type 
policy ? 

A. Well, they were attempting to cover fluctuat- 
ing values with [54] what we call specific policies 
or certificates, which resulted in many policies and 
required a daily check during the receiving season 
of the amount of their policies and also required 
a daily check during the shipping season to see 
whether they had adequate coverage. It required 
the ordering of insurance almost daily during the 
receiving season and almost daily cancellations diw- 
ing the shipping season. 

Q@. The vates for a provisional policy on a 
particular risk, such as the risk in this case, how 
do they compare with the rates for specific or non- 
provisional insurance on the same risk? 
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A. Well, in this particular case it was a com- 
bustible type of building involved here. If we had 
a specific policy with the same co-insurance condi- 
tions that are on the provisional, the specific insur- 
ance would be less by about 10 per cent. The rate 
under the specific would be cheaper than under 
the provisional by about 10 per cent. 

Q. How is the difference in the rate compen- 
sated, under the provisional type policy ? 

A. Well, under the provisional type policy, the 
unount of insurance fluctuates with the values, 
depending on the values reported. In other words, 
if reports of values are made accurately, the insur- 
ance follows those fluctuations, up or down as the 
case may be, so that they are never underinsured 
or never overinsured, if those values are reported 
accurately. 

Q. On the first page of the policy which has 
been introduced by [55] the plaintiff, and which 
was issued by the defendant, it refers to a pro- 
visional amount or a provisional premium. Would 
vou briefly tell the Court what that provisional 
amount or provisional premium is? 

A. Of course, in the provisional policy we never 
know until the end of the year what the actual 
insurance liability is, or when the policy is issued, 
for that matter. In order that a premium might be 
collected, we have just taken 25 per cent of the 
limit mentioned in the policy and based the vro- 
Visional premium on that 25 per cent of the limit. 
That is just to collect the premium at the time 
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of the issuance of the policy to comply with the 
state law. 

Q. In Paragraph 3 of the standard stock form 


policy, which was issued to the plaintiff, the insured 


is required to make certain reports to the company. 
Would you tell the Court what the company does 
with the reports when they are received ? 

A. As reports or declarations of value come in 
each month, they are immediately given to the book- 
keeping department where the values are posted on 
what we call the provisional ledger. We have a 
general ledger sheet for each policy and if there is 
more than one location, if there is more than one 
location involved in the policy we have a_ pro- 
visional ledger sheet for each location. 

Q. That would be, for each separate risk? 

K. That is right. 

Q. Listed under the schedules of the policy? 

A. That is right, because they probably have 
different rates, and then the premium on each 
location is figured individually, and these values 
are entered on these provisional ledger sheets. 

Q. Those values as reported are the values for 
each of the weeks of the month for which the 
report is made? A. That is right. 

@. Does your bookkeeping department keep any 
record or post the amount of specific insurance as 
such reported by the various insured ? 

A. No. 

Q. Into anv ledger or other account? 

A. No, we have no record of that except unless 
we place the specific insurance ourselves and have 
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an authentic record of it. Where the insured has 
placed it himself, we have no other record than 
is disclosed on these declarations of value reported 
each month. 

Q. Does the company do anything with regard 
to the amount reported in every case, other than 
to deduct it from the average value that you have 
just testified about? 

A. That is all we do with it. 

Q. Would you tell the Court whether or not 
reports of insurance values go through any under- 
writing departments ? 

A. Yes, they are referred to the underwriters’ 
department for if the insurance has a reported 
value in excess of the limit— That quite frequently 
occurs, and they will have to immediately [57] get 
in touch with the policyholder as to whether he 
wants his limit increased; in other words, ask for 
instructions. 

Q. If it appeared from the report that the 
insured was carrying more specific Insurance than 
his actual values, would that faet come to the 
attention of the underwriting department? 

A. Yes, it might, but not just for one month. 
We might not call the underwriting department’s 
attention to it, but if it went on for several months, 
they might say, ‘‘See here, this insured has specific 
insurance. He really does not need to report the 
policy because he has reported no values under 1, 
as far as provisional insurance is concerned.” 

@. Ina case such as that, if the non-provisional 
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insurance exceeds the amount of the values of the 
stock, is there a premium earned for that month 
under the provisional policy? 

A. Absolutely none. 

Q. Yet, under those conditions, although no 
premium was earned, if a loss occurred and the 
report had been accurate, would the company be 
hable under the provisional policy ? 

A. If a fire occurred after that report, or the 
month in which the report was made, and the report 
Was mn our files, although we had not earned a 
prenuum on the previous month, due to the fact 
that the specific insurance exceeded the insured 
value, if the values had increased in the interim 
during the current month in which the fire occurred 
and the values had exceeded the specific insurance, 
the amount of cost would be covered under the 
provisional [58] adjustment policy. That is an 
administrative feature with this policy. 

@. «Are the reports of cash values rendered by 
the insured under this type of policy similar to— 
not similar but comparable to applications for new 
insurance or specific insurance ? 

A. Well, we almost regard them as a monthly 
order for insurance. In fact, sometimes they will 
include a location on this monthly report which is 
not covered under the policy. Then that requires 
us to get in touch with the insured as to what his 
desire is in connection with the newly reported 
Jocation. 
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Q. Could you tell the Court approximately the 
premium voluwne of The Mutual Mills in the State 
of Oregon? 

A. Oh, I don’t know exactly. I would guess it 
is $140,000 or $150,000 annually. 

Q. How many representatives do The Mutual 
Mills have in Oregon? A. They have one. 
His name is Mr. Hefler? 

That is right. 

Is Mr. Hefler a salaried employee? 

He is a salaried employee. 

What are his duties? 

His duties are to make surveys for physical 
hazards and make re-inspections to discover fire 
hazards, and he does negotiate some insurance, but 
T would say 90 per cent of his time is involved 
in making inspections and surveys. [59] 

Q. Determining the risks? 

A. That is right, physical characteristics and 
so on. 


>OEOPS 


Q. Does your company employ any auditors to 
inspect the books and records of accounts of vour 
various insured clients? 

A. No; only sometimes we might make a special 
ease, in the case of a fire loss, where we would 
want an audit; that is the only time. 

Q. Aside from any question of a fire loss, in 
the computing of the premium earned under the 
provisional policy, does The Mill Mutuals ever 
audit the books of the insured under the various 
policies ? =. “No, sim 
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Q. Do they ever requive the insured under these 
various policies to produce any specific insurance 
policies carried, produce them for examinations? 

A. I don’t recall that we ever actually have. 
We usually depend on the report. 

Q. Mr. Sankela, it was brought out during the 
plaintiff’s case that you had assisted in adjusting 
this Joss. Would you tell the Court when you first 
Jearned of the actual amount of specific insurance 
carried in the Sun and Home Insurance Companies 
on this Building No. 2? 

A. This loss occurred January 9th, and I believe 
Tt was in Monroe, on about January 10th, and when 
T arrived there I met Mr. W. J. Moe, five insur- 
ance adjuster for the Fire Companies Adjustment 
[60] Bureau, as it is called or was called at that 
time, and he represented the Home and Sun pol- 
icles. 

I think I casually remarked to him that, accord- 
ing to the reports in our files, there was $50,000 
specific Insurance involved in this fire, and he said, 
‘“No, I believe you are wrong. There is only 
$33,000 odd,” and then in Mr. Jones’ office I 
believe he gave me the details of the two policies 
he represented, and I said, ‘“‘T am just wondering 
if there is another policy somewhere,’’ and he said, 
““T doubt it. I have wired all the insurance offices.” 

Q. Had you known of or ever received any 
information or knowledge prior to that time as 
to the actual amount of the specific insurance? 

A. No. In fact, when I left Seattle to come 
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down J figured their loss was the amount that 
they had on hand less $50,000. 

Q. In Paragraph 6 of this policy, the standard 
provisional stock form, including the various 
endorsements of the policy, there is a reference 
made to ‘‘percentage of insurance under this pol- 
icy,’’ and in this particular case that percentage 
of insurance is referred to as 100 per cent. 

Would you tell the Court as to what instances 
that percentage would be specified any less than 
100 percent? 

A. If the risk is larger than one company can 
earry, it may be spread out among two or more. 
If three companies, for instance, carried that risk, 
that 100 per cent would be changed to 3314. It 
means it is the per cent of the liability under that 
form of [61] insurance. Sometimes there may be 
fifteen companies on a risk, providing the neces- 
sary amount of coverage, and each takes its own 
specific percentage. 

Q. Upon what basis was the premium which was 
charged the plaintiff when this policy was c¢an- 
celed in May, 1947, calculated ? 

A. Well, it was calculated — based on their 
reports at the unburned location, following the 
reported values up until the time of the cancella- 
tion. The amount of loss paid was figured at the 
rates applicable for the unexpired portion or the 
period of time set under the policy, which is in 
accordance with the policy form. 

Q. Did the company charge any premium for 
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the specific imsurance which was reported by the 
plaintiff ? A. No. 

Q. Has the company ever allowed an adjust- 
ment of any loss under the provisional policy, such 
as the one issued to the plaintiff—allowed the 
insured to correct the report, the previously filed 
report, after the loss has occurred ? 

A. Never to my knowledge. 

@. Have there been instances in which the 
insured have tried to have such loss reported? 

A. Yes, had one just less than a vear ago. 

Q. I show you a document marked Plaintiff's 
Exhibit No. 16, introduced by the plaintiff, and will 
ask vou to examine the figures on that instrument. 
Are you familiar with those figures? [62] 

A. Yes, sif. 

@. What do they represent? 

A. This represents a computation of the insur- 
ance supplied under a provisional policy as of 
January 9, 1947, the date of the fire, and appor- 
tionment of the loss among the various policies 
involved. 

Q. Was that prepared by yourself? 


a: Yes, sia: 
Q. Was that forwarded to the plaintiff? 
A. It Was. 


@. Was it sent to the plaintiff accompanied by 
another document? 

A. Yes, it accompanied a proof of loss. 

Q. In making that computation of the amount 
of insurance in effect, were you guided by Para- 
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eraph 5 of the standard provisional stock form? 

A. Yes, I followed the steps as provided in 
Paragraph 5 of that form. 

Q. Section 5-A, which refers to the value of the 
stock in Building No. 2, January 9, 1947, is that 
in dispute? 

Mr. Biggs: That is right. 

Mr. Buell: The sum of $33,333, specified in Sec- 
tion 5-B was the actual amount of insurance in the 
Sun and Home companies. 

Mr. Biggs: That is correct. 

Mr. Buell: @. Would you explain to the Court 
how you calculated—or, first of all, would you tell 
the Court what Section [63] 5-C has reference to? 

A. The whole paragraph provides the steps to 
be taken, if the insurance under this provisional 
pohey is to be determined at any one time. Of 
course, most of the times when you determine the 
amount of insurance, it is at the time of a loss. 
You find out how much insurance there is and 
what form, because it fluctuates throughout its life- 
time. Under Paragraph 5-C we refer to it as a 
penalty and honesty clause. 

Mi. Biggs: I think, strictly speaking, that is 
not competent, as it calls for the opinion of the 
witness. However, if it is of any help to the Court, 
we do not care. We want to get at what the facts 
are, 

wee ouell: ©. Go ahead and state how vot 
calculate that? 

A, ‘That clause provides in case the full value 
required by the policy was not reported, it provides 
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for a penalty, provides for the deduction of the 
amount unreported from the value of the stock 
on hand at the time of the fire and under Section 
5-C that was done, under which the liability 
assumed by the provisional policy was the amount 
of the value reported and the specific imsurance 
deducted; the amount of specific reported was 
deducted, so the provisional policy in this ease tool 
ena habilitv of $103,593.49, that being the actual 
average value reported for November, $153,593.49 
less the $50,000 covering non-provisional insurance 
reported, making $103,593.49. After the fire, we 
actually discovered that there was only $33,333 of 
specific [64] insurance actually in force. There was 
an understating of values by $16,667, and. in 
accordance with Paragraph 5-C, that amount was 
dedueted to arrive at the insurance under the pro- 
visional policy. 

Q. What amount of insurance did this formula 
which you used show to be in effect at the time 
of the loss? 

A. It showed the insurance under the pro- 
visional policy, January 9, 1947, to be $71,410.31. 

Q. Could that figure as to the amount of insur- 
ance in effect have been arrived at in any other 
manner ? 

A. Oh, we could just have taken their word for 
it and deducted $50,000 of non-provisional insur- 
ance and had the same result. It still showed $71,- 
410.31 insurance under the provisional reported as 
of January 9, 1947. 
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Q. That would be under Section 5-B? 

A. That is right. 

Q. When this policy was canceled out, at the 
end of the policy year, how was the earned prem- 
mn caleulated ? 

A. Well, it was based on the reports of values, 
as previously stated, on the unburned location on 
the last settlement date to—from the last settlement 
date to the date of cancellation, and on the burned 
location on the amount that was paid on the claim 
from the date of the fire to the end of the policy year. 

Q@. Handing you Defendant’s Exhibit No. 23, T 
will ask you 1f you can identify it? [65] 

A. This is a work sheet as prepared by our 
bookkeeper in connection with computing the 
earned premium on the policy in question. 

Q@. That was computed in the regular course 
of vour business ? A. That is right. 

Q. Referring to the first column on the left side 
of the page marked ‘‘Location,’’ what is listed 
under that column ? 

A. Well, the first one is the elevator and feed 
mill No. 1, at Monroe, Oregon, and elevator and feed 
mill at Varions, Oregon; then Monroe, Oregon, ware- 
house and seed cleaning plant No. 2. 

@. Those are different risks insured under this 
pohey? 

A. Yes. There are two more, the flax warehouse 
at Monroe and hay and straw storage at Varions. 

Q. There appears to be a break in the time 
breakdown, for instance, from May 1, 1946, to 
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August 19, 1946, and there appears to be another 
schedule for the period of time from August 19, 
1946, to May 1, 1947. Can you state the reason for 
that difference of breakdown there? 

A. Well, Location No. 2, as far as this policy 
Was concerned, was eliminated. Excuse me. Loea- 
tion No. 2, the breakdown from 8/19/46 to January 
9, 1947—As of August 19, 1947, the form of the 
policy was changed as to coverage, making it speci- 
fic instead of blanket. 

@. In other words, prior to August 19th, the 
policy did not attempt to set out the different 
buildings in which insurable goods were stored? 

A. That is right. 

@. The second column marked ‘‘Total,’’? what 
do the figures in there represent? 

A. Pertaining to Plant No. 2— 

Q. Just in general, what do they represent? 
What are they predicated upon? 

A. They represent the total values as disclosed 
by the reports in that particular period. 

@. These reports of value that have been intro- 
duced in evidence in this case? 

A. That is right. 

Q. The next column marked ‘‘Weeks’’— 

A. That shows the number of weeks that the 
amount of insurance was in force at a certain 
date. 

@. And then the fourth column, ‘‘ Average’’? 

A. That is the average of values in force for 
the period in question, the average hability that 
was assumed by the provisional policy. 
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Q. And the fifth column, ‘Rate’’? 

A. That is the rate that applied to the particu- 
lar location. 

Q. The column marked ‘“‘AP,’’ what does that 
stand for? 


A. That is the premium which would have been 
earned on $1,000 if the average amount of insur- 
ance had been in force for twelve months. 


Q. And the column marked ‘‘EP’’? [67] 

A. That is the actual earned premium for that 
portion of the year whenever the msurance was 
in force. For instance, on this plant at Monroe, 
that insurance was in force for 20 weeks, so that 
figure under “‘HP”’’ is the premium earned for that 
period. 

@. That would be 20/52nds of the annual prem- 
ium indicated in the next to the last column, 
20/52nds ? Ane What is meht. 

Q. Does this exhibit, No. 23, accurately report 
the premium earned under this policy for the vear 
May 1, 1946, to May 1, 1947? 

A. I believe it does. 

Q. ‘The average values posted to the provisional 
ledger sheets for each of the risks involved and 
covered under this policy were posted on the basis 
of the information as to non-provisional insurance 
reported to your eompany by the plaintiff, is that 
right? A. That is right. 

Mr. Buell: No further questions. 
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Cross Examination 
By Mr. Biggs: 

Q. As I understand it, the whole purpose of 
a policy of this kind is to protect the insured over 
and above the actual imsurance he already has? 
That is the general purpose of it? 

A. It is to cover fluctuating values; that was 
the primary purpose of the policy. 

Q. Specific policies were too rigid in their limi- 
tation and it was thought it would be cheaper for 
them to carry partial protection [68] with specific 
insurance and then carry non-provisional insurance 
that would take care of fluctuating values ? 

A. Some people might think that way, but we 
replace specific insurance with provisional policies. 
Q. Completely ? A. In most cases, yes. 

Q. You spoke of this as being a_ provisional 
standard form of imsurance. What is standard 
about it? Do you know of any state that adopted 
this form? Are there any other companies in the 
United States writing this kind of insurance, using 
expressly this form? 

A. No; this form is peculiar to our company. 
I don’t know why that word ‘‘standard’’ is in 
there. 

Q. I have not found a policy that has got the 
same wording. You don’t know why that ‘‘stan- 
dard’? is in there, what that ‘‘standard’’ means ? 

A. I don’t know why it is in there. 

Q. In your breakdown and in your method of 
computing, in accordance with the formula you 
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read the word ‘‘value’’ to include not only stock 
valnes but the amount of specific insurance, did 
you not? 

A. That is taken into consideration, yes. 

@. Actually, that is how you have considered 
the word ‘‘values’’ in that form, as including both 
stock values as well as reported specific insurance ? 

A. Yes, and in determining the amount of 
hability assumed by the provisional carrier. 

Q. This policy actually contains a specific defini- 
tion of the word ‘‘values,’’ does it not? 

A. I believe it does. 

Q. To mean only the value of stock without any 
reference to the amount of non-provisional insur- 
ance ? 

A. It has a definition of ‘‘value’’ in order to 
determine how goods are to be shipped, how they 
are to be valued— 

Q. Actually, your policy says the word ‘‘value”’ 
wherever used shall be used to mean the value of 
the stock, does it not? 

I call your attention to Paragraph 4 of the 
endorsement, (4a) — you have the endorsement 
there, do you? 

A. J have one in my pocket, a printed form, 
a blank form. 

@. Use that, please, if it is the same as the 
one you have got in the policy. 

eweeletelieve it is. 

Q. Yes. The word ‘‘value’’ as used in the form, 
under Section 4, (4a), (4b) and (4c¢)—and then 
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it specifies it to mean such and such, does it not? 

A. Right. 

Q. Being the value of the stock with reference 
to the amount of insurance, isn’t that correct? 

A. That is what it says. 

Q. So, in the formula you used in arriving at 
the non-provisional [70] insurance in effect, and 
the formula that the plaintiff contends for, the 
whole difference is that you read the formula to 
inmean the value of reported stock and the amount 
of reported non-provisional insurance, isn’t that 
right ? A. Well— 

q. If vou read these two factors together? 

A. The net liability assumed by the provisiona! 
carrier on the form was bhased— 

Q. I was speaking of the formula that was 
employed in accordance with the provisions of the 
policy. When you computed the final premium due 
on this policy, you knew perfectly well what the 
facts were, didn’t you? 

A. By the end of May when that policy was 
canceled, the earned premium was figured for the 
purpose of cancellation. I think we had all agreed 
as to the amount which the policy was liable for. 

Q. I am sorry. My question is: You computed 
the premium on this policy at the end of the policy 
vear, which was in May; without reference to can- 
cellation, you computed it? A. Yes. 

Q. You computed the premium that would have 
been due, even if you had not canceled it, at the 
end of May? 


— 
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A. That is right, based on the reports. 

@. In May, you knew precisely all of the facts 
about the amount of specific insurance, all the facts 
about inventory and everything else, did you not? 

A. Well, yes, because we discovered the actual 
amount of specific insurance in January. 

Q. That is what I mean. 

A. Yes, that is true. 

Q. In dealing with grain processors—I suppose 
you have other co-operatives besides this particular 
co-operative ? ae = Yes: 

@. You are dealing with farmers who are pri- 
marty agriculturists rather than insurance experts 
and businessmen ? 

A. We do not deal direct with the farmers. We 
deal with the managers. 

Q. In the very nature of the business and the 
tvpe of risk you undertake, and the type of people 
you are dealing with, lots of errors must occur im 
reporting both the value and specific insurance ? 

A. There are some that do occur, true. 

@. Perfectly honest errors? A. Yes. 

Q. Isn’t it the policy of the company, by hold- 
ing up hability for premiums—holding lahilityv 
for premiums open until the end of the year, to 
sive everyone a chance to clear up errors that 
might be compensated ? 

A. No. When it comes to the computing of the 
premium at the end of the year, those declara- 
tions of value are from their own files, their whole 
story, in computing premiums. [72] 
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(Testimony of Neil J. Sankela.) 
Q. Suppose an honest error were made by 
reporting values as $100,000 for a month when 
actually there were only $80,000 on hand; suppose 
they did not have a chance to count accurately 
every bit of seed, with the result that they reported 
$100,000 and, when the fire occurred the next 
month, the inventory showed only $80,000. You 
would be paid off on $80,000, wouldn't you, if the 
value remained the same at the time of the fire? 

A. Yes. 

Q. You mean you would still keep the premium 
for $100,000 on the basis of the report that they 
had made? 

A. Yes, unless they filed a corrected report. 

Q. So, in many instances, assuming that honest 
errors are made, it operates to the advantage of 
the company, and you would simply keep it; 
whenever an error of that kind would occur, it 
would operate to the advantage of the company, 
wouldn’t it? 

A. Well, unless it is called to our attentiom 
we would not know anything about it. 

Q. In computing premiums or going over your 
books, aren’t there any instances where you requive 
an audit or receive audits from your assured at the 
end of the vear, so that a completely accurate hasis 
can be had for determining premiums ? 

A. If you mean by an audit, to go back and 
check over twelve months’ reports to find out if 
they report 100 per cent, no, we do not make any 
audit of that kind. 
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(Testimony of Neil J. Sankela.) 

Q. You do not make any audits of that kind? 

A. No. 

@. Are there any underwriters’ services that 
furnish information respecting the amount of over- 
insurance which an assured has? Isn’t there such 
information available? 

A. Not to mv knowledge. 

Q. You do not report to any central agency, 
other than your own company? 

A. That is right. 

Q. You don’t do that? 

A. Just within our own group. We do not 
report to anybody else. 

Q. Just within your own general company ? 

oe iat is right. 

Q. Suppose in this case that the November 
report was the last report you received— 

A. The last report on file prior to the fire. 

Q. Supposing that immediately after reporting 
to you $50,000 insurance that they actually had in 
November, that in December, for some reasons 
known to themselves—sufficient reasons, we will 
they dropped their insurance to $33,000, 
thei specific insurance to $33,000; then the fire 
occurred in January, before a report was due to 
vou on that change in insurance; the fire occurred 
before the report came to you of the actual amount 
of specific insurance—yvou would not contend then 
that vou were not liable for the additional hazard 
that von had assumed when the specific insurance 
had been decreased? [74] 


ASSUNLe 
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(Testimony of Neil J. Sankela.) | 
A. I think under the conditions which vou 
stated, if they had complied with the value reports 
clause that the provisional policy would have taken 

care of that difference. 

Q. So, the situation is exactly the same here,. 
except the fact that they did not have $50,000% 
mistakenly, they assumed they had more insurance 
than they did have. Would that put you in any 
different situation than you are put in in this case?! 
It could have been done without error at all, the 
same situation— 

A. That is one of the advantages, one of the 
things provided under the provisional form, in that! 
it provides automatic coverage on increased values 
between reporting dates. 

Q. And if a loss occurs between reporting dates,. 
even though there has been a change in the insur 
ance, | am speaking about, you would still go ahead! 
and assume the additional hability? 

A. Subject to the other conditions of the policy,. 
of course, subject to the value reporting clause. 
and subject to the limit and so forth. 

Q. Yes. | mean within the limits of $145,000). 
you would have accepted in that case an increased’ 
premium to cover that additional hazard? 

A. Well, the policy would, by its terms, assume 
any lability between reporting dates. 

Q. Could vou tell us how much premium is 
involved here, what the premium would have been: 
if they had reported only $33,000 [75] specifie 
insurance instead of $50,000, or would that require 
a little computation? 
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(Testimony of Neil J. Sankela.) 

A. I have not computed that. I haven’t any 
idea, but it would probably be—$16,672 would be 
the difference, so the rate to apply to that— 

Q. Could you give us any idea what the amount 
is? 

Pee tbe rate | think was at that time $1.91— 
The annual rate would be $233, roughly. That 
wonld be the annual rate. Breaking that down into 
nonths, it would be one-twelfth of that. 

Q. So the amount of the premium is not very 


nuch, is it? A. Apparently not. 
Q. The amount of the premium that would be 
nvolved here? A. No. 


@. You have never and your company has never 
submitted to the Grange Oil a statement of the 
umount of that premium ? 

A. That would have been earned ? 

o> Wes. A. No, I don’t believe they have. 

Q. Just what is the purpose, if you can 
nlighten us, of deferring computation of the prem- 
um to the end of the year, rather than to make 
t on a monthly basis? 

A. Well, it has just been the policy of our 
roup of companies to make it on an annual basis. 
[ think some companies did render earned premium 
statements monthly, on a monthly basis, but we 
1ever have. [76] 

@. You never have? AS No. 

@. You defer it until, as you say, all the infor- 
nation is available—solely on the basis of reports 
‘endered. You don't do that until the end of the 
year? ee lhat is rent. 
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Q. By ‘‘contributing insurance” is meant Insur- 
ance from all companies on the risk, is that correct? 

A. They contribute to the payment of the loss, 
yes. 

Q. J am not sure that I understand it correctly 
—correct me if I am wrong. You said provisional 
insurance is about 10 per cent higher than non- 
provisional or specific insurance rates would be on 
the same risk, with similar policy conditions? 

A. Just applying to our own group. 

Q. Yes. 

A. That does not apply to other companies. 
Mr. Biggs: I think that is all, your Honor. 
Redirect Examination 

By Mr. Buell: 

Q. My. Sankela, did you state that this pro- 
visional insurance policy is to cover changes, fluctu- 
ating changes in value between reporting dates? 

A. If aman reports, say, $50,000 for the month 
of November and then a fire occurs, say, on the 
15th of December, and he has $75,000 of value, he 
is covered for $75,000, provided he has [77] com- 
plied with the other conditions of the policy. 

Q. This case here then is not one where a 
change occurred between reporting dates ? 

A. Not as to the provisional insurance or non- 
provisional insurance. It was the same in November 
as it was on January 9th. There has been no 
change. 

Mr. Buell: No further questions. 

(Witness excused.) 


| 
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Mr. Biggs: I neglected to state, your Honor, 
that it is stipulated in the pre-trial order that the 
amount of attorney’s fees may be determined hy 
the Court, with or without expert testimony. Shall 
we leave it that way? Mr. Weatherford is here, if 
he wants to produce testimony. 

The Court: Just as you wish. 

Plaintiff’s Testimony as to Attorney’s Fees 


MARK V. WEATHERFORD 


was thereupon produced as a witness on behalf of 
Plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By My. Biggs: 
Q. Will you state your full name, please. 
A. Mark V. Watherford. 
Q@. Where do you reside, Mr. Weatherford’ 
A. Albany, Oregon. [78] 
Q. What is your occupation? 
A. Attorney. 
Q. How long have you been admitted to the 
ar? A. Since 1910. 
Q. That is the Bar of this Court and the 
Supreme Court of Oregon? A. Yes. 

Q. During that time have you been continuously 
engaged in the practice of the law? 

A. Yes, except for about six or seven years 
during the First World War and following. 

Q. What is the general character and nature of 
your practice ? A. General practice. 


B 
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Q. Are you associated with any others in the 
practice of law? A. Yes. 

Q. With whom? 

A. The law firm of Weatherford & Thompson. 

Q. You are the attorney of record in the action 
brought by the plaintiff here for the plaintiff, the 
Grange Oil Company of Linn and Benton Coun- 
ties ? ey, LOS. 

Q. When were you retained? 

A. it was artery the dire: 

Q. Will you relate to the Court briefly what 
your services have been and what they have con- 
sisted of in connection with counseling [79] your 
clieut in this case, preparing the case for trial, 
instituting the action, and the brief work and other 
work incident to bringing it on for trial? 

A. Of course, the usual advice, in the matter; 
probably half a dozen meetings with all of the 
board of directors; probably twice that many meet- 
ings with the manager: some considerable corres- 
pondence with the insurance company and its attor- 
nevVs. 

Q. Is some of that correspondence in evidence 
One! 

A. Yes. There was a monumental amount of 
material to be examined and legal investigation to 
be made. This question had not been before the 
courts and required an unusual amount of legal 
investigation, without too much results. 

‘hen there was the preparation of the complaint 
and preparation for trial, pre-trial and trial. 
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(‘estimony of Mark V. Weatherford.) 

I assume that, all told, I have spent thirty days 
on this case to the exclusion of anything else. That 
is only an estimate, but I think that is pretty close. 
Then, I have had assistance. 

©. You associated our firm? 

A. Yes, and I have had probably four confer 
ences with you, one in Albany, J think two or three 
in vour office, and a number of trips to Portland 
from Albany. 

Q. Had you ever had before any experience 
with insurance companies, either in maintaining 
actions against them or defending actions for them? 

A. Yes. I can recall! one or two cases, one at 
least, that went to the Supreme Court. T can recall 
other cases that were filed and settled, but not a 
great deal of insurance alone. 

Q. Mr. Weatherford, considering the amount of 
work that you have done and that others have done 
at vour request and with your assistance and under 
you counsel in this case, the amount involved, and 
the difficulties and complexities of this case, do you 
have an opinion as to what reasonable attorney's 
fees should be allowed the plaintiff in this case, if 
it prevails? A. Yes, I do have. 

Q. Will you state to the Court what that is. 

A. For preparation and trial of the case, I 
would say $1500. 

Q. Did you have some other amount in mind 
for other services rendered ? 

A. JT don’t think that would be enough, to 
include office work that we did in the settlement 
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(Testimony of Mark V. Weatherford.) 
and so on, but it is my understanding that is not 
included in the attorney’s fees, that other work 
involved in the settlement. 

Mr. Biggs: You may cross-examine. 

Mr. Buell: We have no examination, your 
Honor. 

(Witness excused. ) 

The Court: Any rebuttal ? 

Mr. Buell: The defendant rests. 

Mr. Biggs: We rest, your Honor. [81] 

The Court: Do you want to argue the case later, 
or do you want to do it now? 

My. Biggs: My suggestion would be, if it is 
agreeable with you, to continue the argument until 


after we have filed our briefs. We have got a lot 


of legal memoranda which is not in proper shape 
at present, which we wish to present to your Honor. 
[ think in a short time we could get it into a form 
that would be helpful. 

Mr. Buell: JT think that would be the advisable 
procedure, your Honor. 

The Court: How much time do you want, keep- 
ing in mind that July 4th is going to be here soon. 


Mr. Biggs: We understand you want to get 


this disposed of before the Fourth 2 
The Court: If possible. 
*# e+ & 
Defendant’s Objections to Plaintiff’s Exhibits 
Mr. Buell: The defendant objects to the intro- 
duction of Plaintiff’s Pre-trial Exhibit No. 14 for 


the reason that it refers to the terms of the agree- 
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ment between the plaintiff and defendant for the 
payment of the undisputed portion of the loss, and 
the best evidence of which is the resolution itself. 

Defendant objects to the introduction of Plain-— 
tift’s Pre-trial Exhibit No. 18 for the reason that 
it only serves to indicate the willingness of the 
plaintiff to exchange the nominal [82] sum of $3800 
for $16,000. 

Defendant objects to the introduction in evidence 
of Plaintiff’s Pre-trial Exhibit No. 11 on the 
eround that it refers to the basis for the payment 
of the undisputed portion of the loss, the best evi- 
dence of which is the resolution. 

Defendant objects to the introduction of Plain- 
tiff’s Pre-trial Exhibit No. 7 on the ground that 
it is irrelevant. 

Defendant objects to Plaintiff’s Pre-tria] Exhibit 
No. 5 on the ground that it is irrelevant. 

Defendant objects to the introduction in evidence 
of Plaintiff’s Pre-trial Exhibit No. 2 on the ground 
that it is irrelevant, and on the further ground that 
it refers to the terms and coverage under the policy. 
the best evidence of which is the polhey itself. [8°] 


REPORTER’S CERTIFICATE 


J]. Iva G. Holeomb, a Court Reporter of the 
above-entitled Court, duly appointed and qualified, 
do hereby certify that on the 25th dav of May, 
A. LD. 1948, I reported in shorthand certain pro- 
ceedings occurring on the trial of the above-entitled 
matter, that 1 subsequently caused my said short- 
hand notes to be reduced to typewriting, and that 
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the foregoing transcript, pages numbered 1 to 83, 
both inclusive, constitutes a full, true and accurate 
transcript of said proceedings, so taken by me in 
shorthand on said date as aforesaid, and of the 
whole thereof. 

Dated this 21st day of October, A. D. 1948. 


/s/ IRA G. HOLCOMB, 
Court Reporter. 


[| Endorsed]: Filed Oct. 23, 1948. 


[indorsed]: No. 12114. United States Court of 
Appeais for the Ninth Cireuit. Michigan Millers 
Mutual Fire Insurance Company, a corporation, 
Appellant, vs. Grange Oil Company of Linn and 
Benton Counties, a cooperative corporation, 
Appellee. Transcript of Record. Appeal from the 
United States District Court for the District of 
Oregon. 

Filed December 4, 1948. 

/3/ FAI. OAs inniN, 
Clerk of the United States Court of Appeals for the 

Ninth Circuit. 
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In the United States Court of Appeals 
For the Ninth Cireuit. 


No. 12114 


GRANGE OIL COMPANY OF LINN & BEN- 
TON COUNTIES, a co-operative corporation, 
Appellee, 
VS. 


MICHIGAN MILLERS MUTUAL FIRE IN- 
SURANCE COMPANY, a Michigan corpora- 
tion, 

Appellant. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT WILL RELY ON APPEAL 


To the Clerk of the above entitled Court: 


The appellant for its statement of points upon 
which it will rely on appeal hereby adopts the 
statement of points appearing in the certified tran- 
seript of record herein. 


GRIFFITH, PECK, 
PHILLIPS & NELSON, 
/s/ JAMES Kk. BUELL, 
Attorneys for Appellant. 
(Acknowledgment of Service.) 


[Endorsed]: Filed December 6, 1948. Paul P. 
O’Brien, Clerk. 
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[Title of U. S. Court of Appeal and Cause. | 
MOTION 


Comes now appellant and moves the Court for 
an order dispensing with the necessity for repro- 
ducing in the printed record on appeal herein 
Plaintiff’s Exhibit 1 and defendant’s Exhibits 19, 
20 and 22, and providing that such Exhibits will 
be considered in their original form without repro- 
duction. This motion is based upon the affidavit of 
James K. Buell and the stipulation of appellant 
and appellee hereto attached. 


Dated at Portland, Oregon, this 4th day of 
December, 1948. 
GRIFFITH, PECK, 
PHILLIPS & NELSON, 
By /s/ JAMES K. BUELL, 
Attorneys for Appellant. 
(Acknowledgment of Service.) 


AFFIDAVIT 


T, James Kk. Buell, being first duly sworn, depose 
and say that I am one of attorneys for appellant 
in the above entitled cause; that plaintiff’s Exhibit 
1 is the poliev of insurance which is the subject 
of the above cause and 1s material to this case; that 
said policy of insurance contains numerous riders 
and endorsements and assignments which are imma- 
terial to the determination of this cause; that it is 
a provisional reporting type policy on a Standard 
Fire Insurance Policy Form to which has been 
attached a Standard Provisional Stock Form 
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endorsement for supplemental contract; that said 
Standard Provisional Stock Form endorsement has 
been designated and will appear in the printed 
record herein; and the policy is not in its entirety 
susceptible of reproduction in the printed record 
on appeal. 

That defendant’s Exhibits 19, 20 and 22 are 
reports of values made by appellee to appellant 
and are material to the cause; that the data con- 
tained in said reports has been tabulated and will 
appear in the printed record on appeal; and, that 
the reports in themselves on and in the form ren- 
dered are illustrative and are not susceptible to 
reproduction in the printed record on appeal 
herein. 


/s/ JAMES K. BUELL. 
subscribed and sworn to before me this 4th day 
of December, 1948. 


(Seal) /s/ RUTH H. OLSON, 
Notary Public for Oregon. 
My commission expires December 25, 1950. 


STIPULATION 


It is hereby stipulated by and between appellant 
and appellee through their respective attorneys of 
record that plaintiff's Exhibit 1, which is a policy 
of insurance and which is the subject of the above 
ease, cannot he practicably reproduced in_ its 
entirety in the printed record on appeal, and that 
the Standard Provisional Stock Form endorsement 
of said policy can and will be reproduced in the 
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printed record, and that defendant’s Exhibits 19, 
20 and 22 are reports of values, the data of which 
can and will be incorporated in the printed record 
but which cannot be practicably reproduced in the 
printed record on appeal in its entirety. Applica- 
tion is, therefore, made for an order dispensing 
with the necessity of printing such Exinbits and 
providing that they may be considered in their 
original form without reproduction of them in their 
entirety in the printed record on appeal. 


Dated at Portland, Oregon, this 4th dav of 
December, 1948. 
GRIFFITH, PECK, 
PHILLIPS & NELSON, 
By /s/ JAMES K. BUELL, 
Attorneys for Appellant. 
/s/ HUGH L. BIGGS, 
Of Hart, Spencer, McCulloch & Rockwood and 
Weatherford & Thompson, Attorneys for 
Appellee. 


So Ordered: 
/s/ WILLIAM DENMAN, 
Chief Judge, U. S. Court of Appeals for the Ninth 
Circuit. 


[Endorsed]: Filed December 7, 1948. Paul P: 
O'Brien, Clerk. 
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DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL TO BE PRINTED 


Vo the Clerk of the above entitled Court: 


The record on appeal having been transmitted 
by the Clerk of the District Court to the Clerk of 
the United States Circuit Court of Appeals, the 
appellant hereby designates the following to be 
included in the printed transcript of record herein: 


1. The entire certified transcript of record herein 
including reporter’s transcript of testimony and 
original exhibits except 


a. Such exhibits as the Court may order 
Shall be considered in their original form with- 
out the necessity of reproducing in the printed 
record. 


b. The following items pertaining to the 
removal of the above cause from the State 
Court: Circuit Cowt Summons, Notice of 
Removal, Undertaking for Removal, Petition 
for Removal, Affidavit of Mailing Petition, 
Undertaking and Notice, Order of Removal. 

2, Statement of points upon which the appellant 
intends to rely on appeal in the Circuit Court of 
Appeals. 

3. Designation of contents of record on appeal 
to be printed. 


4. Order (if granted by the Court) dis 
with the necessity of printing exhibits. 
GRIFFITH, PECK, 


PHILLIPS & NELSON, 
By /s/ JAMES K. BUELL, 


Attorneys for Appellant. 


(Acknowledgment of Service.) 


[Endorsed]: Filed December 6, 1948. Paul P. 
O’Brien, Clerk. 


